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~ CON8TITljTIONAL LAW: State funds may not be lpaid ~o· pr~;=~~ 
institutions or agencies for the care 
of indigent sick and/or the care of 
dependent and/or neglected and depend­
ent children. 

) 

APPROPRIATIONS TO INDI­
VIDUALS OR PRIVATE AGENCIES 
PROHIBITED: 

F fLED 

Mr. Joseph A. Lezmon 
Assistant Attorney General 

52 
905 CentPal National Bank Bldg . 
St. Louis- Mi ~aouri 

Dear SirJ 

This ia in reply to yours of recent date in which 
you &nclosed a letter £rom the Honorab~e John J. Butler 
of s t. Louis Who 1a in cha rge of th~ Catholic oharit;ea 
1n that area. The question m ich 1a submitted in t his 
letter 1s as follows: ~Does your State Constitutions 
pl'ohibit th e payment ot Stat e funds to private insti tutions 
and agencies on a per capita baa1az 

a . For the care of t he indigent ai ck? 
b . For t he care of dependent_ aeglected, 

and delinquent children! " 

The aect1ons of the Miss ouri Consti t u tion whi ch 
apply to the a pproprtat1on of publ i c moneys to private 
individuals or aasociations ar e as follows: Sect ion 46 
of Article I Va 

•The General ~ssembly shall have no 
power to make any gr ant. or to authori ze 
t he making of any gr ant of public money 
or thing of value to any ind1 vidual, 
associa tion of individuals. municipal 
or other corporation wha tsoever: Pro­
vided, That thi s shall not be so construed 
·&a to pr ev'ttnt the p-ant of aid 1n a case 
or public Gll.amity. 
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lows: 
Section 47 or. Article IV provides in part as fol-

"The General Assembly shall have no 
power to authorize any county , city, 
town or township, or other political 
corporation or subdi vision of the 
State now existing, or that may be 
hereafter established, t o lend its 
credi t, or to grant public money or 
thing of value in aid of or to any 
individua l , association or corporation 
whatsoever, or to become a stockholder 
in such corpor a t ion, association or 
company t * * * * * * * * * * * * * • 

Section 7 of Article II of the Constitution pro-
vides a.s follows t 

"That no money shall ever be taken 
from t he public treasury, directly 
or indirectly, 1n aid o:f any church, 
sect or denomination of religion, or 
in aid of any priest , preacher, 
minister or teacher ther eof , as such; 
and that no preference shall b e given 
to nor any discrimination made against 
any church, sect or ereed of religion, 
or any form of religious faith or 
wor ship.• 

In our research of the ca ses r eported for Missouri 
we tail to finu wher e the Missouri courts have passed 
directly upon such a question as you have submitted, how­
ever, in the .case of Stat e ex r el . City of st . Louis v. 
Seibert, 123 Mo . 424, the court indiTectly tou ches upon 
such a question. In that case when an appropriation to 
the insane asylum of the City of St . Louis was under con­
sideration it s eems that thi s asylum was a private in­
stitution and the questi on of the constitutionality of 
the appropriation was raised because it was in violation 
of t he provision of the Constitution wh ich appropriates 
publ i c moneys to private inst i tutions. In that case it 
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was held that the appropriation complied with the require­
ments or the Constitution because the asylum was only the 
agency through whi oh the benefits passed to t he ind1 vidual a. 
In our r -esearch of later oases on thi s question. we find 
that the weight of autnority is to the eff ect that p~blic 
f unds may not be paid to private individua~s or corporations 
to~ the purpose or paying ror the.care of indigent stek, 
for the care of dependent, neglected and delinquent dhildren. 

In Volume 55 A. L. R. at page 311, the ease of Ylillia 
Collins v. Martin, Auditor General, et al., was passed on 
by the S:Qpreme Court iJ?. Pennsylvania in 1 92'7 and found i n 
290 Pa . 388 , 139 Atl. 122, and the question s1m1lar _to the 
one which you have presented was under considerat i on., The 
Constitution or the State of ~ennsylvania had a provision 
si~lar to the Mi~ao~i Constitution aa to the appropriation 
of public f'Unds tor charitable and educational purposes . That 
Constitution provided thatz 

"'No appropriations, except -for penaions 
or gratuities tor military servi ces, 
shall be made tor charitabl e , educa­
tional or benevolent purposes, to &QY 
person or community , nor to any ~eno~ 
1nat1onal or sectarian 1nst1tu"'n, cor­
poration or association.•" 

In the Martin case , aupra, it was held that acts 
of aiding indi gent sick are charitable acts and not govern­
mental acts. At 55 A. L. R.~ l.c. 316 in t he Martin ease 
it is saidJ 

ttWheth er the cll.ari table work is com­
pulsory or discretionary~ the per­
£ormance is controlled by the Con­
stitution . No fUnction of gover.n­
ment can be discharged i n disregard 
o£. Ot" in opposition to. t he fUndamental 
law. If the perrormance ot the pro­
posed runction can be done only 1n one 
way and that way 1a prohibited by the 
Constitution. then t here can be no 
fUnction or duty o£ government r&• 
lating to the thing to be done. * ·:<-
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overshadowing any propo·sed exertion 
of power. there is always the limi ta­
tion of the Cohat1tution. In this 
case no money shall be given •to 
denominational or sectarian inatit.u­
t ions. corporations. or associations •. ' 
It stands as a sentinel in ita limited 
spher e to warn and prevent those 1n 
control Who may attempt to invade the 
forbidden ground. and. when attention 
is direct ed to t heir conduct~ ~e Con­
stitution articula t e• througn t he 
courts. Tbe state cannot secure per­
formance of a governmental duty through 
a mediUm that has baen prohibited from 
acting. * ·* * * * * " 

Again at J.c. 318 \o.f the Martin case the court saida 

•* ,* * * The Constitution prohib-
1 ts contracts w1 th sectarian or 
denominational 1nat1tuti~ns, associa­
tions. ·and corporations. whe r e t he 
basic subject-~tter is founded on an 
appropriat i on for chari ti and benev-
olence. * * * * * * * * 

And at l.c. 319 it is aaidr 

ftln conclusion we may say that it 
is i mmateri al whether t he institu­
tion recei ving t he money ia to be 
benefited or profited. or whether 
in :fact such money merely replace.s 
what 1.s act ually used in caring f or 
thi s ciaa~ of citizens." 

In Vo~ume 22 A. L. R.,. a t page 1312 1n the case of 
Bennet~ v. City of La Grange et . al.~ t he Supreme Court of 
the State of Georgia• 153 Ga. 428 • i n passing upon a pro­
vis ion of the Constitution of that . state s~milar t o Sec­
tion 7, Article II of t he Mi s souri Constitu tion. and in 

_. speakin~ of t he aerv1ees of the Salvation Army._ said at 
l.c. l317z 

~. 
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" * * * * * The t~ct t hat it under­
takes to disseminate Cl:lr1atian truth, 
which many people bell eve to be the 
highest and holiest form or religion. 
does not render 1 t unaectar1an. 
The tact that the· Sal vat ion Arrrrr 
undertakes to re.fol:'Dl the working 
classes, to reclaim the v1o1oua, 
criminal, disaolute. and degraded. 
to Yia1t t he poor, lowly, and siok, 
whiCh 1a 'pur e re~1glon and unde.filed 
be.fore God, ' and the highest form of 
benevolence. does not free it from 
being a sectarian institution. Being 
auch, no money can be taken• directly 
or indirectly • trom the public trea.ury • 
to aid it in these benevolent objecta 
and purposes. * * * * ~~ • 

From the weight of authority it aeema that the 
provision of the Jliasouri Conatitution would prohibit the 
state from enacting any legislation or appr~priating &nJ 
:t'unds to private institutions and agencies on a per capita 
basis for the purposes whi ch you have set out 1n you r 
request. 

. CONCLUSION 

From t he .foregoing 1t 1a the opinion of thia -depart­
ment that the provisions of t he Mis•our1 Constituti on would 
not authorize the payment of state funds to private ~ati­
tutions and agencies 6n a per capita baais tor t he care of 
indi gent s i ck or .for t he care o.f dependent. neglected and 
de11nquent children. 

Respectfully submitted• 

APPROVED: TYRE \"1 . BURTON 
Aas1atant Attorney General 

J. E. TAYLOR I 

(Acting) Attorney General 

TWB aDA 


