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TAXATION: County c~~ctor is not compelled to not~~ 

a tax payer as to his personal taxes until 
after they become delinquent. 

December 21~ 1,939 

~-- ... 

1/q_ 
... " -- ---~ 

\ I' 

Hon. Henry c. H. Lamkin 
Prosecuting AttorneJ 
Callaway County 
Fulton~ Missouri 

F I~ ED 

~I 
Dear Sirl 

We are in receipt of your request for an opinion, 
dated December 13, 1939, which ~eads aa fol~ows c 

•r would like to have an opinion f rom 
your office i n re gard to the f ollowing 
matter : 

• FACTS: 1934 personal property taxes 
will become outlawed on January 1, 1941. 
Ther e are a number of these tax assess­
ments unpaid in Callaway County. This 
situation is also true for 1935, 1936 
and 19:37. In a great many of these 
cases t he tax-payer a gainst whom t he 
personal taxe s have been assessed was 
unaware of the tax, and paid h is real 
estate tax assuming that he was pa ying 
t he total amount of tax due . He rece ived 
no notice of any sort on these taxes 
being aasessed and unpaid until the coun­
ty collector who went into o~fice t he 
tiret of January of t h is year sent 
noticea that unless the taxea were paid 
by the latter part of thia month suit 
would be filed to collect t he same . 

"QUESTI ON : Is t he f ormer collector 
guilty of any dereliction of duty? 
Can t hese taxea be recovered by suit , 
and, if so, ia t he penalty against a 
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' taxpayer who paid hie re al property taxes 
in good f aith and in the belief that he 
was paying h is wnol e t ax bill prov ided 
f or del inquent taxes? " 

- I 

S•ction 9?82 .{. s . lUssouri , 1929, partially reads 
as f ollows t 

'~ In all countie s, except the c ity of 
St . Louis , the a ssessor shall be provided 
with t wo books, one t o be called the •real 
estate book ,' and the other to be called 
t he ' personal asse s$ment book.'. * * . " 

Seetton ~800 ~ . 3 . ~issouri, 1929 , partiall y reads 
a a follows : 

"The assessor, except in ~t . Louis c ity, 
shall make out and return to the county 
court , on or before the twentieth day of 
Jan uary in e very yea.r . a fair copy to the 
a ssessor 's book, v~rified by his affi davit 
annexed the r et o , in the iollowlnb wor ds , 
to-wit : ~ ~ ~ . " 

I t will be noticed that under the two abovo sections tne 
assessor must mako out t wo books ; one to be ~all6d "person­
a l assessment book" , the other to be cA.lled the "real estate 
book". These books under ~eetion 9800 must be turned i n to 
t he county court on or before t he 20th day of January in 
every year . 

Section 98BO reads as f ol l ows : 

•As soon as may oe af'ter the ta.x book of 
each year has been corrected and adjusted, 
and t he amount of cORnty ta.x ata t eo there ­
in accor A1ng t o l aw, the c ounty courts 
shall cause t he same to be de l ivered to 
the proper collector , who shal l zi ve re­
ceipts ther~for to the cl erks of the 
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county court s respect ' vel y J a nd each 
collector shall be charged by such 
clerk with t he whole amount of t he tax 
booka so delivered to h tm. " 

Under t he above section each collector i s charged by the 
clerk or t he county co'!lrt w1 t h t he amount of the t ax books 
ao delivered to him. r.hen the taxea are not paid to t he 
collecto~, 1n accordance with the ~ounta s~t out i n both 
t he personal and real estate books , then tinder section 
99S8 R. s . Missouri, 1929, he &hall make lists t her e of , one 
to be called the "personal delinquent list" and the other 
t he "land delinquent list." 

Section 9940, R. s . Missouri• 1929, partially reada 
as followaa 

" * * * For the pUrpose of t h is chapter, 
personal tax bills shall become delinquent 
on the f irst day of January following the 
day when said billa are placed in t he hands 
of the collector, and suite t her eon may be 
ilUitituted after t he expiration of said 
first day of January, and within f ive years 
from said day. ~ · * * ~ " 

Under section 97821 aupra, t he a s aessor having made 
h1a levy it becomes t he duty of the taxpayer to pay the 
tax without notice. We only t1nd one section which pro­
vides for the notice of t he payment of all taxea. Th1• 
aeet1on ia 9908 R. s. Miaaour1, 1929, and reada as f ol• 
lowe a 

•1~ shall be the duty of the collectors of 
r evenue of t he several counties of the state, 
immediately after the receipt of the tax 
booka of their respective countiea, to give 
not lese than twenty daya' notice of t he time 
and place at which they will meet the tax­
payers of thei r respective eountiea. and col­
lect and receive their taxeaJ said notice 
ahall be given b3 poat1ng up at leaat f our 
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written or printed handbills in different 
parts of each municipal township in aaid 
counties, and by publ1c~tion for two weeka 
1n a newspaper, i f 9ae be publiahed in the 
county, in which he shall notit} said 1n­
llabitants to meet the collector at such 
places in their Napect1ve townshi ps as may 
be named therein; and the nwaber of daya 
(not lesa. than three) that be will remain 
at each o£ such places tor t he purposes 
aforeaaidJ and it ahall be his duty to 
at tend at· th-e t 1me an~· laee thua ap­
~ointed, either in per n or by deputy, 
to receive and collect eh taxes& Pro-

.! vtded• the cpunty cour may re lieve t he 
telleotor t'rom visit any munieipal town-
ah1p in h1a count7 by an order of record 
to be made b;rore not ice under the pro-
Tis ion• or this section 1a glven.• 

Section 9912 R. s. ~iasouri, 192~, makes it the duty 
of the c~llector to fUrnish to all non-resident ta~y~rs 
a statement of the amount of taxea aaseased against real 
eatate; but these sections have been decl.ared to be. 
directort and not mandatory. 

In the case or St. Francia Levee Diat. v. Dorroh, 
289 s . \V ~ 925, 1. c. ~28., the court aaidz 

•* * In paaa1ng• it might be noted 
that the date of delinquency or such 
levee taxea, or annual 1natal~ents 
thereof"• ia prec1sel7 and 4erinitely 
fixed by the statute, and ia not de• 
pendent whatsoever upon tbe giving or 
an7 not1.. to the taxpayer or the 
Dald.ng ot a demand upon h1m tor payment 
ot auoh taxes. It might a:lso be ata"ted 
that appellant doea not challenge herein 
the validltJ of the aaeessment ot special 
benefits made agaiftl' hie r eapect1ve 
lande, nor doea Bl ehallenge t he validity 
of the levee taxes (baaed upon such 
apec1al benefit aaaeaament) or t he leYJ 
ot the annual installments thereot"J in 
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fact, he has appa rently recognized their 
vali dit y by making payment of t he principal 
~f said annual inst&l~en~s. * ~ a 

The court further s aidz (par . 2 same l.o.) 

"* * In St ate ex rel v. ~Wil~on; 216 .Mo. 
sus. 287 • · 115 s. w. 549 , 571, we said.s 

' This court has many times held that, 
when an assessor makes out his assessor's 
books, jurisdiction attaches and t he rest 
of the proceedings are only d irectory 
(citing au t horities). · The broad principle 
announeed and underlying all of tnese cases 
1a, that when a valid aases~ent is s hown, 
ita entry upon the tax book and t he f a i l ure 
of t he property owner to pay 1t when due , 
a good cause of action is made out, a nd 
that all other requirement• and proeeedi~~s 
are mere formalities and intended to a esist 
and facilitate the collection of the t axes, 
and are not intended t o b & stumbling blocks 
and h indrances thPown 1n the wa7 of a 
speed7 colleotion ot th&m•' 

"To like eff ect 1a Sta~ e% rel· v. Dungan, 
266 Mo. 353., 177 s .. W. 60 •• 

8 In Noland v. Busby, 28 Ind. 154, a some• 
what similar statute was held to be mere­
ly director7. Said that courtt 

"'The statut e makes it the dut y of the 
treasurer on receipt of the duplicat e , 
forthwith, to "cauae notice to be posted 
up at t he courthou1le doGr1 and 1n three 
other public place a in the count 1; and 
t.o cause the same to be published 1n some 
newspaper having general c1reulat'1on 1n 
h1• count7• i f an7 there be, for three 
weeka suceeaa1vely- atating i n such no t ice 
the amount of t ax charged t or state, county, 
school, road or other purposes , on each 
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one hundred dollars val uation of the 
taxable propert7J and a l so t he tax on 
each poll for state . county and other 
purposes." * * * If a valid assess-

.ment and.A.eVJ' bad been made of the 
taxe,1 and a proper duplicate t hereof 
made' out am placed i n the hands ot 
the treasurer for collecti on . hie 
failure to g ive the notice would not 
invalidate the tax. or prevent its 
subsequent collection. That, like 
various other duties enjoined by the 
statut e, can only be regarded a s di­
rectory to the offieerJ. t he ne glect 
to give the notice would not discharge 
the t ax, or present a valid obstacle 
to the collection thereof .' " 

CONCLUSION 

ID view of the above authorities. it is the opinion 
of this department t hat the f ormer collector is not 
guilty of any dereliction of duty. I t is t he furtheP 
opinion of t his department that personal taxea can be 
recove red by auit when properly i nstituted and a tax~ 
payer wbo has paid his real pr operty taxes in g ood 
faith ~ 1n t he belief ~hat he was paying his whol e 
tax b1l~a i ncluding his personal taxes. 1s subject 
to the penalties accrued on the personal t axea . -

ReepecttullJ aubmitted, 

APPROVED: .w. J. BURKE 
Assistant Attorney General 

TYRE W. BURTON' 
(Acting) Attorney General 

WJB: RW 


