
F ISH AND GAME: Possession of squirrels between 
June 1st and November 30th is not 
a violation of section 8277 R. s. 
Missouri, 1929 . 

July 20 . 1939 

Hon. o. A. Kamp · 
Prose cuting At torne y 
Mont gomery Count y 
Mont gomer y City . Missouri 

Dear Sir: 

FIL ED 

¥ 

We ar~ i n r eceipt of your request for an optni on , 
under date of July 14th , 1939• W' ich r eads as f ollows : 

"I am writing you for a n opi ni on constru i ng 
Se ction 8285 R. s. Missouri, 1929. 

"Charles L. Horner, one of t he Game Conser­
vation Agents. has f iled wi t h a Jus t i ce of 
t he Peace, complai nta cnargi ng a colored 
boy with selling six squirrels for t en cents 
each to one person, a nd two squ irrels f or 
ten cents each to anot her person , on or 
about June 5t h , 1939 . 

"I have tiled t he inf ormation on t he complaint 
aga i nst t he party who sold t he squ irrels, under 
t he provis1ona of t he a bove section proh i bitl ng 
t he sale of same, and he ent ered a plea of 
6Uilty. 

"The conservation a gent also f iled complaintJ 
ag,inat the i ndividual• f or buying the aquir• 
rela, and insista that I f ile informations, 
contending t hat said section 8285 also pro­
h ibits t he buyi ng of sueh game. 

"Th is sale was made to i ndividuala, and in 
no way comes under t he provisi ons of said 
section prohibiting the serving or storage 
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of such game, a s prohibited by said 
section . 

"I am of t he opinion t hat said a eetion <!oea 
not operate against t he buyer, readi ng as 
follows. 'Any person, firm, or corporat ion. 
who shall• at any t ime or t he year, barter, 
sell or offer for s ale, •• •' I do not f eel 
that an information should be f iled on said 
complainta, for as I construe said secti on 
the buyers did not violate the law under the 
provisions t hereof . I am holding t ne com­
plaints for t he time being and would like to 
have your opi nion on t h is matter in order 
to get t h ia adjusted with t he Game Conser-
vation Agent. * * * * " 

Section 8237 R. s. Missouri , 1929, reads as 
foll ows: 

"No person ahall pursue , capture • i n jure, 
klll, or destroy any grey aqui rrel, tox 
squirrel (American aquirr~l) or black 
aquirrel, except tram June l e t to November 
30th each year, both dates i nclusive; not 
to exceed ten 1n &nJ one da~, nor shall 
any person pursue. i n jure, c•pture, kill 
or destroy any such squirr~ls at any time 
1n any public or priV!lte parkl Pr ovi de d , 
that any person may protect hi e or her 
premises from the ravages and depredations 
of animals named in t his section at any 
time and 1n any way. An'S pers on who shall 
violate any of the provisions of t his sec­
tion shall be guilty of a misdemeanor. • 

It will b e noticed by implication that the date of open 
season on aquirrele ia June let to November 30th of each 
year. 

sect ion 8247 R. s. M1saouri. 1929, reada aa 
follows a 
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"Any person who shall have in his possession 
or under hie control any -variety ot fish, gaJDe 
or birds, during t he closed season prescribed 
by law t herefor, and any person who ahall 
have in h1a poaaesaion, or under his control, 
t he carcass, pelt, or flesh of any animal, 
fiah or game protected by t hia article, ex­
eept when such poaaesaion or control is per­
mitted thereunder, shall be guilty ot a mis­
demeanor and the g ame warden and his deputies 
are hereby .permitted and authorised to take 
and confi•cate any fish, game, birds, or 
wild antmala, or t he carcass, pelt or f lesh 
t hereof, from any person who may be holding 
t he same, 1n viola tion of t h is article." 

According t o the facts stated in your request , 
the game warden 1a probably proceeding under t h is s cection, 
and it this 1a ao, the season not being closed, t he poa­
aeaa1on of a squirrel 1s not in violation of t h is sec­
tion, for t he reason that the defendant• did not buy the 
squirrel• until June 5th, 1939. It the possession was 
at a time t he season waa closed on aquirrels, t he poa­
aeaaion of same would be a violation of section 82~, 
.upra. It was so held in the case of State v. King, 
97 s. • (2d} 153. 

Section 8285 Session Lawa of 19~1, page 225 ia a 
new section repealing section 8285 R. s . 1.t1saouri. 1.929. 
The on1y change being t he omisaion of t he words •wh,ether 
taken within or without thie state". Section 8285 Sea­
a1on Laws of 1931, page 226, reads aa f ollows& 

"Any person. fir.m or corporation, who shall, 
at any time of t he year barter. a ell or offer 
for sale, or who shall store or serye in any 
co~asion house , cold atorage houae or com­
mercial eatabliabment. in this state, e i ther 
under t he name used in t his ar ticl e , or under 
any other name or guise whatever, any an~al 
or bird protected in t his article , unless the 
same be tur-bearing animals , lawfully taken 
ahall be punished by a f i ne of not leas than 
fifty dol~ara ( $50.00) nor mor e t han one 
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hundred dol~ara ( $100.00), and an &d­
ditiona~ fine of five dollars ($5.00) 
for every bird or animal or part of 
every bir d or animal bartered,. sold or 
offered for sale, stored or served& 
Provided, t hat not'11ng in th1a section 
aha~ be construed to apply to the pelts 
or parte of fur-bearing animals lawfully 
taken, or as otherwise provided for taxi­
dermi sts, or ao1ent1f1c specimens in t h is 
article: Provided. not h ing in t h is aeotion 
ahall be conat~ed t o prohibit t he stori ng, 
and serving, in any eating establishment , 
of deer and elk, r&ised in ~~tivity, as 
provided fo~ 1n section 8310. 

Under t his section. which deals with the possession of 
protected animals, it 1a apec1r1call7 stated "who ~1 
store or serve 1n any comm1as1on house, cold stora5e 
houae or commercial eatab118hment in th1a state . ~ It 
can readil) l.e seen that it was the intention of the 
legislature 1n enacting this section that l~ app1~ only 
to commercial interprlaea and not to a priT&te individual. 
In. rendering thi·a opinion, t h is office ia taking into 
consideration t hat the statute or 1929 and 19~1, a~so 
any law 1n regard t o the conserva tion of fish and same, 
as applied 1n 1937, is : overned by amendment ~umber t our 
which was voted in 1937 , and which gave the conservation 
co~asion much authority in regul ating the conservation 
o£ fish and game . Undor t hat amendment t he conservation 
commiaaion waa empowered to make rulea which would ~n­
validate any statutory law which would be in conflict 
with an:y rul.ea made by t he newly created conservation 
commiaaion. It was so held 1n t he case of uarsh v. 
Bartlett, 121 s. ~. (2d) 737, pars. 15,16 , where tbe 
court saids 

~It has been indicated above that the C onser~ 
vat1on Comm1aaion haa been granted t he autho~­
lty to control• r egulate, etc., t he matters 
committed to it. There waa much discussion 
by counsel· in their oral arguments, and much 
appear a in their br1e·f • wi tb reference to th~ 
meaning of the worda d~r1nit1ve of that authpri­
tJ . In the aspect o£ the Amendment now unde)­
cona1deration t here 1a no need to go into 
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definition of the var1oua terms. They 
take color and significance fro~ the con­
text . 

"The te~ 'regulate' wi~ be sufficient 
for the moment . It inc~dea ordinari~y 
the means to adjust . order , or govern by 
rule or established mode; direct or 
manage accordi ng to certain standards or 
rules. Sluder v. St. Louis Transit Co., 
189 Mo. 107 , 88 S. W. 648, 5 L. R. A., 
~ . s., 186. Regulation and legislation are 
not eyno~1noua t e r ms . In re Northwestern . 
Indiana Tel. Co., ?.01 Ind. 667 , 171 i . E. 
o5, 70. Rt~ation 1s comprehensive enough 
to cover tlie exercise of authority over the 
whole subject to be regulated . Southern 
rt . Co. v . Russell, 133 Va. 292• ·112 s . E. 
700, 703. 

"It will be remembered t hat in t he body 
of the Amendment the word 'laws• occurs 
twice and is t herein definitely related 
to t he Leg islature or to ·the leg islative 
power. while th~ wor d 'regulate ' and 
kindred word~ are attributed to t he ad­
ministrative power and duty. Also, aa 
pointed out in our citation of t he Orimaud 
Case. supra. punitive lawa or lawa fixing 
punishment as for violation. of administra­
tive rules are sol ely r eferable to the 
legislative power and function, and , on the 
other hand, administrative rules may have 
the torce of law in that .violations there-
of are punishable aa publ1e otfenaes. Hence 
it follows that unless there be existing 
statutea that are not inconsistent with the 
Amendment but wh ich do in effect fix punish• 
ment for acts or conduct that may fairl y come 
within the.pur'\'1ew or some rule or rulea ea• 
tablished by the Conservation COmmission, 
it cannot be said t hat the Amendment ia com• 
pletely self- enfor cingJ if t he situation 
be t he opposite, ·our conclusion will be the 
oppoaite . • 
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CO WLUS:tON. 

In view of the above authorities, it is t he 
opinion of t his d&partment that any privat e individual 
wh~ purchases squirrel s between June lat and Novemb~r 
30th. 1n any year. 1e not subject to criminal prose+­
eution. unl.ees t he purchase is nade for t he purpose 
ot commercial bua1nes s and not tor private eonaumpt~on 
of t~ squirrels. 

Re&p&ctfUlly submitted, 

W. J. BURKE 
Aaaistant Attorney ~eneral 

APPROVED: 

TYRE W • . BFRTON 
(Acting) A t to:rney General 

WJBt RW 


