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~hie is 1n reply to yours of recent date wher&in 
you set out a number or questions to be answered by $i.e 
department. Since your request is quite lengthy we ~ve 
divided it and wi~l answer the qu estions aa you have 
aubmi tted them. 

I . 

Anawering your first question whi Ch ia as follows: 

•under the present budget law, l 9j3, 
and re-enacted in part, 193~, t he 
county cou rt understands, under ita 
classification of expenditurea, Claas 
3, that it baa no right t o contribute 
to the upkeep. repair or replacement 
of bri dges 1n this special road dia-
tri ct. Ia t hi a correctt• 

By Sections 7890 and 7891• R. s . Mis souri 1929, means 
have be~ provided by which taxes may be levied and col­
lected for the purpose of acquiring, maintaining, bu~d-
1ng and repairing of roads and bri dges in this atate. 
These sections provi de as tollowsa 

"The county cour ts in the aeveral 
counties of this atate, having a 
population of leas than two hun­
dred and fifty thousand inhab­
itants, at the Yay ter.m t hereof 
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in each year. shall levy upon all 
real and personal property made 
taxable by l.aw a tax of not mor e 
than twenty centa on the one h~ 
dred dollar• valuation as a road 
tax • which levy shall be oolle oted 
and paid into the county treasury 
as othe~ revenue, and ahall be 
placed to the oredi t o~ the 'county 
road and bridge tund. •• 

11In add1t1o~ to the leYy authorised 
by the preceding section. the county 
oourta o~ the countiea of thi s atat e, 
other than those under townahip 
organ.i.zati on. 1n thei r discr etion may 
levy and coll ect a special. tax not 
exceeding twe.nty-fi ve cent a on each 
one hundred dol.lars valuation. to be 
uaed tor road and bridge purposes. 
but for no other purpoaea whatever, 
and the same shall be known and 
designated -as 'the special r oad and 
bridge f'und' of the county 1 Pro­
vided_. however~ that all that part 
or portion qt said tax which ahall 
ariae tram and be collected and 
paid upon any property lying and 
being within any road district 
shall be paid into the oounty treas­
ury and placed to the oredi t of the 
apeo1al. road district_. or other road 
di strict# from whiCh it arose, and 
shall be paid out to t he respective 
road distri cts upon warrants of t he 
county court, in favor of t he co~ 
missioners- treasure r or overaeer 
ot the district, aa the case may be& 
Provided• further , that the part of 
said speoial road and bridge tax 
arising tram and paid upon property 
not aituated in any road distri ct, 
apeoial or otherwise, ahall be placed 



Mr. George B. Kautz - 3 -

to the credit or the ' count,- road 
and bridge .fund' and be US4)d in 
the construction and ma1ntenanc"& 
of roads, and lll87- in the dis­
cretion or the county court, be 
used 1n improving or repainng 

· a~q street 1n any in corpora ted 
city or village 1n the county_ 
it aa1d street shall form a 
part of a continuous highway of 
said county l eading through auCh 
city or vlllageJ but no part of 
sa.id tund shall be used t o pay 
bhe damages incident to. or costs 
of_ establishing any road a Pro­
vided further, that no warrant 
shall be drawn in £a vor of any 
road overseer ~tLl an account 
for work done or materials rur­
nished shall have been presented 
and audited by the county court . 8 

Section 8042, R. s . Ylaaour1 1929- requires t~t 
the taxes collected under Sections 7890 and 7891, au~a, 
shall, on app1icat1t;)n being made theret'or, be turned 
over to the 00Ditl1asionera of the special road d1stri ~ts 
oonta1nJng the property on whieh such tues are col­
lected. This aeetion 1a as follows: 

"In all counties 1n this state 
where a special road district. or 
districts, has or have been or­
gardaed- . or where a apeci.al road 
district , or districts, may be 
organised under this article• and 
where money shall be colleot&d as 
county taxes for road purposes~ or 
tor road and bridge purposes. ny 
virtue of any existing law or laws • 
or subsequent law or laws that may 
be enacted• upon propeny within 
suCh special d i strict. or diatr1ets. 
or where money shall be colleoted 
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tor pool or billiard table l i censee , 
upon business w1~in aucn special 
road dist.riet. or districts. the 
county court shall. aa auah tues 
or l i censee are paid and collect-ed. 
apportion and set aside to the credit 
ot auCh special road district. or 
d.1atr1cta,_ from whicll s aid taxea 
were CC?l.lected, all such taxea ao 
ariaing rram and oollecte4 and paid 
upon axq propert7 l,-1Ds aDd be1ng 
within suCh apeoial diatriot . or 
districta, and also one-halt ot 'he 
amount collected tor pool and btlliard 
table licenses- so colla oted from we 
buainese carried o~ or conducted With-
in the limits ot suCh apecial road 41a­
tr1ctJ and the count)" court ahall, 
upon written application b.f said co~ 
~ssion~r• ot aueh apecial road d1a-
tr1ct, or diatricts, ~aw warrants 
upon~he county treasurer, payable . 
to ~e oo~asioners ot suGh apecial 
road distr~et, or districts, or the 
treaau.ry the reot', tor all that part 
or portion ot said taxes ao collected 
upon prope~y 171ns and being within 
auah apeoial road d1atr1ct, or d1.,.. 
triota, and alao .tor one-halt the 
amount eo c~llected tor pool and 
billiard table l1cenaes, ao collect-
ed troa auoh buaineas carried on or 
conducted within the 11m1ta ot auoh 
special road district. or diatricta. • 

In 'JOur requeat 70u refer to Section 8039, R. $. 
Missouri 1929, as authority of t he court to appropr1a~e 
tunds to apecial road districts tor certain purpoaes . 
This seot1on only •ppl1ea to special road districts 
organised UDder Article IX, Chapter •2, R. s. Missouri, 
1929. Brom the case• which are reported lt doea not 
aeem th•t the lawmakers- at the t1me Section• '7890 an4l 
'7891• aupra. were enacted• contemplated that the tax•• 

--
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oolleoted. '!Dder theae aeot101UI on properties in t he ~ad 
diatricta would belong to aucn districts when demand 
as rule~ in State ex rel. v. Burton, 286 Mo! 711, 18 
s. w. 7.6. Section 8039, s upra, was probably include~ 
in t he Special Road District Act because the lawmake~ 
did not contemplate that all of the taxea collected 
under Sections '7890 and '7891, supra,, on propert1ea 111J a 
special road district would go. to such special road 
district. 

Arter 1 t wae determined that auch taxes would 
go to t he cornadaaionera of .t he special road d1atr1ct 
on time~,- application being made theretol'! then we 
think tljle lawmakera, when t hey were oona14eri.ng the 
Co~ty ~dget Aot, Laws ot Missouri, 1931, page 3fl, 
eapeclaUy tntend~ to proh1 bit a.rrr other tax moneys 
trom going to the special road d1str1 et for the r eaaob 
that thty were getting all of the taJlea oolleoted on 
tine pro»ertie• in their d1atr1cta and for that reaaon 
Class ftree of the Oolmty Budget Act waa 1naerte.d wh1~ 
1a as tollowat 

•The county court ehall ne)tt . aet 
aai·de all4 apportion the amount re­
qu1r.4, 1f any, tor the upkeep, 
r epair o~ _replaoament o~ bridges 
on other than sta te highway• (and 
not 1n any apecial road 41atr1ct) 
which aball oonat1tute the th1.rd 
obligation of the county.• 

fA• l.anguage ot this ohuae ia plain and ther e 
ta no doub t that the lawmakers intended to prohibit 
the cCJIU.Ilt7 court from uaing an7 ot the other oounty 
revell1H. whiah 1s budgeted ln Claaa Three tor the pur-' 
pose o£ t he upkeep, repair or replacement of br1dgea 
1n special road districts. 

. Therefore_. 1n anawer to ,-our f1rat queation we 
are ot th'e opinion that the county oourt !e not author­
ized to apportion or uae an7 of the moneys which have 
been pl•ce4 in Class Three ot t he budget tor the pur­
pose ot upkeep, repair or replacement of bridges in a 
special :road d1atr1ct. 
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II. 

On the aecond question which J'OU have submitted 
70u make t he toll.owing atatementa 

"The count7 has been making a leVJ 
of 30 cent• annuall7 over the entire 
oount7 for all count7 purposes. In 
the olaaaification under the budget 
law, the eount7 apportiona . 06 for 
road and bridge purposea. But you 
will underatand that 1n t his s pecial 
road diatrict the oount7 court, UDder 
the pre sent budget law, is ot the 
opinion that it baa no right to take 
&n7 part of this leV7 tor bri dse pur­
poses in thi s special road district.• 

It appears from the a~atem.ent whi ch J'OU have • de 
that the eount7 court, in making ita lev,- for eounty pur­
posea, baa included 1n the leVJ a tax at the rate of 
six cents on the one hUDdred dollars valuation for road 
and bridge purposes . This tax ia authorised b7 virtue 
of the proviaions of Section 78 90• supra . The tax ~or 
road and bri dge purpoaea under Section 7890, supra, ia 
a part of t he county revenue tax. '!his question was 
before our Supreme Court in State to Use of Covington 
v. Waba&h R7. Co . , 319 Mo . 302• 305, wher ein the court 
said a 

8 * * * * * We arei t herefore. of t he 
opinion that the e"r7 tor road pur­
poaea under amended Section 10682 in 
the instant case waa a le'97 for county 
purpose a w1 thin t he meaning of the 
reenacted Section 12865, and that aa 
a :aatter ot construction the ten-per­
cent r eatriction a pplies. • 

Under Section 7890, aupra, it ia mandator,- on 
the cou»t to make aome levy tor road and bri dge purpo,ea. 
Under Section 8042, aupra, it t he court oollecta the road 
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~d bri~e tax on proper tiea in a special road diatr~ct 
it ia the dut7 or t h e court to ~tpportion such taxea t1o 
the district including the properties on which the t. 
ia ooll~oted, and ~ application ia made therefor b7 
the o~aaionera or .uch apeoi&l. road di•trict to turn 
theae taxea over to the o011111l1aa1oner a. 'l'herdore, 1n 
answer to 7our second que.ation we Will aa7 that the 
county ~'Urt not onl,- baa a r i ght to., but ia requir~ to, 
turn ov«r to the commissioners the road taxes oolleo~ 
on pro~rties tn the apeoial road district provided ~ 
oo~asioners make t~el7 application t he r efor. In 
your caa1t rt would be the dut7 or the count,. oourt to 
turn the amount o~ the taxes raised b7 the au oent 
leVJ tor road and bridge purpoaea whi ch waa oolleot~ 
on prop•rtle s in the special road diatriot. 

III. 

In answer to 7our third question on whether or 
not t he apec1al road di atriot La entitled to be re~~k 
buraed ,for the r oad and bridge tazea., we are encloa 
a oop7 ot an opinion .dated Auguat l. 7 , '1937, t o Honorabl.e 
L . B. Shuck, Prosecuting Attorney or Shannon Count7, 
written b7 Aaaiatant Attorne7 Genera1, Mr. Olliver w. 
Nolen. We think tb1• opinion anawe_ra that queation 
except aa to whether the t.ppli cation tor the mone,.. 
b7 the ~mm.isalonera ia timel7. \1hether or not t he 
awl1oat1on 1• ~imel7 -.de would depend upon oirCJUJa­
atanoes. HoweYer, ror • treatment or thia question 
•• r efer ~ou to the L1 t t le, Prairie Spec1.al Road Dia­
triot et al . v. Pemiacot County et al., a.9 s. W. 599, 
1 . o. 601, Which held that the tax DUat be demanded i n 
the 7e~ that i t ia levie d . See alao Holloway to Use 
v. Howel l County, 24:0 Jdo . 6 01. 

lOW81 

IV. 

An81fering 7our rourth question 1d:Uch ia aa tol• 

•xt aeema that Seot1on 8039• R. s. 
1929• permitting t he court to build 
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bridges in a speci al road di strict 
has been repealed by the budget law. 
1933• page 340, and 1937, Page 422• 
On the matter of upkeep, repair or 
replacement of bridges in t he special 
road d i strict, and that the ~ounty 
can no longer contribute to these 
bri dges . Is this correct?• 

VIe think thi s question i s answered in Divis ion 
One of t hi s opinion whi ch holds that the cour t is not 
authorized to appropri ate any of t lie fun s to speci al 
road districts whi Ch have been properly placed Ln Class 
Three ot t he budget. If any of t he road and bridge 
taxes collected under Sections 7890 or 7891, supra, 
are in Class Three of the budget. and if t hey have been 
collected on properties in the s pecial road di str ict , 
t hen under the holdings in D1 v1s1 on Three of thi s 
opinion they should be turned over to the ape oial road 
di s t rict if t~ely application is made the ref or. 

v. 

Your next question whi ch ia as f ollows: 

•en the other hand. Section 8042. 
R. s . 1 929, anno . statutes 6842, pro­
vided for r eimbursing s pecial road 
distri cts is not in express t er.ms 
repealed by the budget law. Does 
t his s ection 8042 still remain e1'f eot­
i ve, and is the county required to 
reimburse thi s special road ~trict 
t hereundel"? If ao, from what fund 
or classifi cation will th~ s reimburse­
ment be t aken t• 

Section 8042, R • . s . Missour i, 1929, was not repeal ed by 
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the Budget Act. I t requir es t h e county court to appQrtion 
all taxes collect ed for r oad and bridge purposes t o the 
di stricts to whiCh t~ey belong as t hey are collected. 
~le t he taxes under Section 7890, supra, have been held 
to be a part of t he county r evenue (State to Use of 
CovingtC!>n v. Wabash Ry . Co. , 319 Mo. 302, 305), yet we 
t h ink t bat holding was only f or the purpose of d~te~~ng 
what t~es would be considered in f i xing t he amount of 
the l evy in order to be within t he li~tations of t he 
Constit~tion. Therefor e , if the county court has not 
apportioned the taxes belonging to t he speci al road di s­
t ricts to such distri cts as they we r e co~eoted and has 
placed t hem in other funds , then it would be the dut y 
of t he county court, if til ely application for t h ese 
taxes ia mad€ by the commissioners,to take t he se taxes 
out of the funds in whi ch they have been wrongfully 
placed. If they have been pla ~ed i n Class Three of 
the budget , t hen they should be taken out of that ola~s 
and paid to the commissioners provided t he commi ssion~rs 
have made timel y applicati on t Lerefor . 

VI . 

Y--ur s ixt h question and the statement in r elat1.on 
to it is as follows: 

"Included in this s pecial road di s.­
trict are parts of five t ownships . 
Harris on county has t ownshi p organi­
zation. Thes e townships make l evies 
that is , i . e . , t ownship l evies for 
ordinary road purposes and t h en a 
special road and bridge fund. For 
inst ance , Hamilton t ownship makes a 
2Q-cent . l evy for r oad pur pose s and a 
25- cent levy for special road and 
bridge fUnd . Shoul d t he se t ownship l e vies 
include t he proper t y of t his t ownship 
that i s i n t his special road district, or 
should t he t ownship levy s i mply cover 
the property of the townahip not 1n 
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the special road di strict? You will 
understand t hat the special road dis­
trict makes a levy of its own for 
road and bri dge purposes . The present 
levy is 25 cents." 

From the statement Which you have made in con­
nection with this question it appears that the l evies 
which have been made or are being contemplated to be 
made by the county court, townshi p boar d and co~ssi~ners 
of the special r oad distri ct might be i n excess .of the 
levy authorized py Sections 11 and 22 of Article X of 
the Constitution. 

~our inquiry does not go to that question, but ! 
from the statement wh ich you have made that there are 
probably excessive levies, for your information we ar~ 
en closi ng two opinions rendered by thi s depar tment touch­
ing on this subject whioh might be of s ome benefit to 
you in advising t he various bodies i n t he amount of levy 
that t hey may make . These opinions are written by Mr~ 
w. ~. B~rnes to Honorable For r est Smith, Sta t e Auditof• 
dated July 2, 1934, and Mr. Charles E. Ha ssett, dated 
May 3rd, 1939, written by Mr. ·Dr ake Watson, Assistant 
Attorney Gener al. 

On the question "Should the townshi p l evies 
include the properties of the township wt ich are ~n a 
special road district, or should the townShip levi es 
simply cover the property of the township in the 
s pecial road distri ct!" Section Bl61 , R. s . Mi nsour i , 
1929, whi ch relates to t he power of the township boar d 
to make a levy provides as followsa 

"The township board of di r ectors of 
any township may, annually, 1n their 
discreti on, at the s ame t ime and in 
the same ~er as taxes ar e now 
requir ed by law to be l evied for 
county purposes , levy an annual tax 
in addition to t hose now authori zed 
by law, in any. amount not exceeding 
twenty-five cents on eaCh one hun­
dred dollars valuation on all prop-

·' 



r· . 

Mr. ~eorge B. Kautz - 11 - llay 11, 1939 

erty subject to taxation in such 
township, to be known as a special 
r oad and bri dge tund . Provided that 
the part of said special road and 
bri dge tax arising from and paid 
upon property not situated 1n any 
road district, spe cial or otherwise, 
shall be plaoed to the order of the 
township road and bri dge tund and be 
used in construction and maintenance 
of roada and improving or r epairing 
any street 1n any incorpor ated ci ty 
or village in the townahi p, if said 
street ahall form a part ot a con­
tinuous highway ot saf d townahip 
leading through such city or village.• 

Another aection of the atatute authorizing town­
ship boards t.o request a levy for town.ehip expenaes ia 
Section 12308, R. s . Missouri 1929, which provides in 
part a a 1'ollowa 1 

~e towna~p board of directora 
shall make out an account ot the 
amount of money necessary t o de1'ray 
the town&hip expenses during the 
next ensutng yearJ said a ccount 
shall be made out not more than 
sixty nor less than twenty daya 
prior to the meeting ot the county 
court at Which the assessment tor 
county purpo-ses ie madeJ said account 
ahall be signed by the president of 
the board, and attested bJ the clerk, 
and filed with t he clerk of t he county 
court on or before t he firat day of 
sai d court, who shall cause the aame 
to be placed upon t he tax booka of 
aaid townabipa Provided, that said 
expenaea ahall not, together wi th 
t he amount levied for road purpoaea 
and special bridge tax, exceed in 
any one year twenty oenta on t he one 
hundred dollars valuationJ * * • • • 
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It seems that by the two f'or egoing sections thle 
plan fo~ taki ng care ot t he expenses of' t he townShip 
is set out. It will be noted that Sect ion 8161,. aupr•, 
requirea t hat the l eV,f under that aeot1on be made on 
all propert7 in the township . Section 3• Arti cle X 
of t he eonsti tution provi de• a s f'ollowaa 

"Taxes may be levied and collected 
tor public purposes only. They 
shall be uniform upon the same 
class of subject• within the terri­
t orial ltmits of the aut horit y l evy­
i ng t he tax,. and all taxea shall be 
levied and collected by general laws." 

We aro ,. therefor•, of the opinion that any tax 
levied by the township boar d in order to comply with the 
f oregoing sections and provisions of the Consti tution 
should be on all property in the distri ct . HoweYer,. we 
think that the same rul e applies to the townahip board 
ae applies to the county. court to turn over to the 
special road district oommiasionera, on timely appli ­
cation t her ef or ,. the taxes col lected tor road and bridges 
and special road and bridge purposes on propert ies in 
t h e special road district . 

VII . 

Answer1ng your seventh question of your opLnion 
request which i e as f'ollows a 

"If the township le'VJ' should include 
the property i n the special road dis­
tri ct, should t~e townahip then con­
tribute to or maint ain the roads in 
t he special road district? It woul d 
seem that if the property 1n the 
s pecial r oad diatriet ia subject t o 
levy for t ownahip levie s and also 
the general county l evy and then bas a 
special tax of its own. all for road 
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and bri dge purposes • that t he prop­
erty 1n t he special road di strict 
has .been taxed two or t hr ee t imes 
for the same purpose. • 

• 
Having answered in Division Six of this opinion 

that the taxes l evied b7 the township board should b• 
on all ot ~1e properties in the t ownship including those 
of a special road district. then as atated 1n the con­
clusion of said D1 vision Six of this opinion we think 
that the road and bridge and speci al road and lridge 
taxes which are collected by the township board on prop­
erties ln the special road diatrict anould be turned 
over to the commissioners of the apecial road di stri ct 
if timely application is ~de therefor. 

In conclusion we will say that if the aectiona 
of the statute• her~1nbetore set out are followed by 
the county court. township board and special road d1a­
trict commissione r a , the t~ea levied and col•cted 
therefor will be within the constitu tional provision• ot 
Sections 11 and 22 of Article X of 'the Consti tution. 

Respectfully submitted 

TYRE \Y . hUHTON 
Assistant Attorney Ge~ora~ 

APPROVE:Ds 

3. E. TIYL6R 
(Acting) Attorney Genera.l 

TWBaDA 


