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‘fAXATION AND: Construction of Slnate Bill No. 311 in relation

REVENUE . 3 to Senate Bill No. 94 as to the first, second
and third sale and the resale provided in Sec-
tion 9953b of sald Senate Bill No. 94, the .
powers of the trustee and the rights and duties
of Jjunior llenorse

&

October 12, 1936.

lirs R. Lo Jones \ FIL E___D |

County Court Clerk :
New Madrid, Missouri d

Dear lire Jones:

On October 93 1989 we received a letter from you re=-
questing an opinion on matters relating to Senate Bill No.
94, known es the Jones-lunger Law and a construction of
Senate Bill No. 311 of the 60th General Assembly in rele=~
tion to said Senate Bill No. 94, which is as follows:

"lie desire to have your opinion as to
secondary liens on lands being sold
for delinquent taxese Does the re-
sent Jones-lunger law clear or knock
out all deeds of trust, mortgages,

. school fund loans, and special improve~
ment liens, if any, under the first or
second offering, third offering, or
fourth offering, if any. We presume
that they have & right to redeem the
land on the first or second offering,
but are worried about the third and
fourth offering. The third offering,
as it now stands sells the land without
any redemption and we want to know vhat
effect this has on secondary liens, as
ebove mentloned, Also our collector
in offering redeemed leand at a fourth
offering this year, includes the 1938
taxes on the lands The drainesge dis~
trict would not have sufficient time
tc file a suit and sell for thelr
lien before he sells the land. VWould
this fourth offering wipe out the
drainage llen for those years, as
well as all other secondary liens?
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"Then if all of these offerings wipe
out secondary liens, and they only
have & chance to redeem on the first
and second offerings, would, in your
opinion, the drainage districts or-
ganized under the County Court have
authority to bid at sales under the
Jones=lunger to protect their liens
on the land? This would come up in
case they had falled to file suit,
obtain a judgment and dispose of the
land prior to the third offering,
and 1f they would have authority to
purchase such lands, would they have
authority to purchase at either of
the offerings?

"The third question relates to Sec-
tion 9¢53b, Laws of lissouri, 1930.
Vould the trustee appointed by the
County Court have authority to make

a bid of the taxes, costs, interest
and penalties at the first or second
offering, or must he wait and bid
only at the third offerings? It
would seem to us that if he had
authority to purchase at the third
offering the total amount of taxes
and etec., due, that he should have

the same right to purchase at either
the first or second offering, and save
the necessary expense of the two addi-
tional advertisements, which is in
itself a large item.

"We would sppreciate your opinion as
soon as possible so that we may be
able to govern ourself accordingly
on the first Monday in November."

Section 9952a, 99652b and 9952c of Senate Bill Ho. 94,
Laws of lissouri 19385, provide for the publication and
sale of lands for delinquent taxes. In event there is
no bid of a sum equal to the delinguent taxes thereon with
interest, penalty and costs, such lands shall not be scld
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but must be reoffered for sale the following year., If at
such reoffering no person shall bid = sum for such lands
equal to the delinguent taxes thereon with interest, pen-
alty and costs, then the clerk of the sale shall note

such fact upon his record of sale and the county collector
shall enter a recital of such fact in his record book
containing the list of delinguent lands and lots,

Section 9953a of said Senate Bill No. 94, is as fol-
lows:

"Whenever any lands have been or shall
hereafter be offered for sale for delin-
gquent taxes, interest, penalty and costs
by the collector of the proper county
for any two successive years and no per-
son shall have bld therefor a sum equal
to the delinquent taxes thereon, inter-
est, penalty and costs provided by law,
then such county collector shall at the
next regular tax sale of lands for delin-
quent taxes, sell the same tc the high=-
est bidder, and the purchaser thereof
shall acquire thereby the same interest
therein as is acquired by purchasers of
other lands at such delinguent tax sales."

Section 9053b, 1s as follows:

"Such lands may be redeemed from such
sale upon the same terms and conditions
as other lands may be redeemd from de-
linquent tax sales, as provided hereinj
but in the event of the redemption of
any land from any sale made under the
rprovisions of this act, the land so
redeemed shall be liable to resale by
such county collector at the next or

subseguent tax sale of lands for
delinquent taxes for all delinguent
taxes, penalty, interest and costs not
paid by such sale.”
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Section ©956a 1s, in part, as follows:

"The owner or occupant of any land or
lot sold for taxes, or any other pere
sons having an interest therein, may
redeem the same at any time during the
two yeers next ensuing, # % # % ¥

Section 99563a of Senate Bill No. 311, Laws of Missouri
10% at page 51, 1s as follows:

"¥henever any lands have been oz
hereafter be offered for sale for E&-
Iigﬁmt taxes, interest, ponlIty and
costs by collector of the proper
county for any tw successive 8
e dheretor
8

and no person shall have bid
& sun e§$ to the delinquent taxe
Thereon, interest, penalty &nd COSLS
ovided Dy law, then such county
collector IIEII' at the next regular
tax sale of lands for delinguent tax-
es, sell same to the highest bidder,
and there shall be no eriod of re-
demption from such saless HNo certi-
ficate of purchase shall issue as to
such seles but the purchaser at such
sales shall be entitled to the immedi-
ate issuance and delivery of a collecw
tor's deed. If any lamds or lots are
not sold at such third ofiering, then
the Collector, in his discretion, need
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not again advertise or offer such lands
or lots for sale oftener then once
every five years after the third offer-
ing of such lands or lots, and such
cffering shall toll the coperation of
any applicable statute of limitations.
A purchaser at any sale subsequent to
the third offering of any land or lots
shall be entitled to the lmmedlate
issuance and delivery of a collector's'

.t/ deed and there shall be no period of

* Tedemption from such salesj provided,
however, before any purchaser at a sale

which this section is applicable

shall be entitled to a collector's
deed it shall be the duty of the collec~
tor to demend, and the purchaser to pay,
in addition to his bid, all taxes due
and unpeid on such lands or lots that
became due and paysable on such lands
or lots subsequent tc the date of the
texes included in such advertisement
and sale.

"In the event the real purchaser at

eny sale to which this section is ap~
plicable shall be the owner of the lands
or lotspurchased, or shall be obligated
to pay the taxes for the non-payment of whi¢h
such lands or lote were sold, then no
collector's deed shall issue to sueh
purchaser, or to anyocne acting for or
on behalf of such purchaser, without
payuent to the collector of such addil-
tional amount as will discharge in full
all delinquent taxes, penalty, interest
and costs." (Underscoring ours)

i

Section 9953b, thereof, is, in part, as follows:

"It shall be lawful for the County

Court of any County, and the Comptrol=-
ler, Mayor and Fresident of the Board
of Assessors of the City of St. Louils,
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to designate and appoint a sultable
person or persons with discretionary
authority to bid at all sales to
which Section ©953a is applicable,
and to purchase at such sales all
lands or lots necessary to protect
all taxes due and owing and prevent
their loss to the teaxing authorities
involved from inadequate bids. Such
person or persons so designated are
hereby declared as to such purchases
and as title holders pursuant to
collector's deeds issued on such
purchases, to be trustees for the
beneflit of all funds entitled to
participate in the taxes against all
such lands or lots so sold, # # & ¥

Section 9953f is, in part, as follows:

"Any drainage, levee or any other
special improvement district having
2 lien on any land or lot, upon
which there haz been lssued & certi-
ficate of purchase, may, if a

ed by the wmatn_?guFE nage,
sizz'gg.o r specis ovement
strict, at any t within the

period of redemption applicable to
any certificate of purchase, deposit
with the collector the amount neces-
sary to redeem such lendse % # = "
(Underscoring ours)

Section 15, Article II of the Constituticn of Missouri,
is as follows:

"That no ex post facto law, nor

law impairing the obligation of con=
tracts, or retrospective in its
operation, or making any irrevocable
grant of speclial privileges or lu-
munities, can be Elaaed by the
General Assembly.
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Noticesof sale of lands and lots for delinquent taxes
have beeén or will be given under the provisions of Section
0962b, supra.

The first matter to determine is viictler Seetion $9653a,
supre, operates retrospectively, within the terms of the
Constitutione The words "have been or shall hereafter be
offered for sale for delinguent taxes, interest, penalty
and costs by the collector of the proper county for any
two successive years and no person shall have bid therefor
a sum equal to the delinguent taxes thereon, interest,
penalty end costs provided by law, then such county collec~
tor shall et the next regular tax sale of lands for delin-
guent taxes, sell ssme to the highest bidder", clearly in-
dicate that the legislature intended the above -~ which is
an amendment of Senate Bill No. 94 ~ to operate retrospec-
ti‘.lw °

The rule in Kissourl ls that a law is not retrospective
in its operation, within the terms of the Constitution, un-
less it impairs some vested right.

The court heas defined vested rights in the case of
State ex rel. vs., Hackman, 272 ko. 600, 607, as follows:

" % % % By a vested right we mean one
which 1s abso lute, comple te and uncondie-
tional (Orthwein v. Insurance Co., 261
Mo« 1l. ¢+ 665), to the exercise of vhich
no obstacle exists and which is immediate
and perfect in itself and not dependent
upon a contingency. (Young ve. Jones,
180 Ill. l. cCo 221] B‘iloy Ve Fm.
4 Harr, (Del.) l. c. 4003 Day v. lLadden,
¢ Colo. Appe. 4643 Royston v. liller, 76
Fede l¢ Co 53s) # . 2 "

The Supreme Court of Arkansas, in the case of Matthews
vs., Balley, 131 8. W. (2nd) 423, 428, gave the following
definition of a vested interest:

" & % % 'A vested right "must be some=-
thing more then a mere expectation besz-
ed upon the anticipated continuance of
exlsting laws. It must have become a
title # % # to the present or future
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enjoyment of property,” in some way

or another. # # % But parties have no
vested rights in remedies or matters
of procedure.! It is also well set=
tled that no one has & vested right

in a public law. loberson ve Hober-
son, 193 Ark. 669, 101 S. W. 2d 961,"

A statute which is remediel or procedursl, and especial=-
ly one providing for the enforcement of the lien of county
and state for delinguent taxes on real estate already assess~
ed and levied, may be retroactive and not come within the
above constitutional inhibition.

in construing this question, the Supreme Court in lice
Yanus vs. Park, 287 lo. l. c. 115, says:

" # % # This, however, applies only
to statutes which would affect vest=
ed rights, and not to statutes which
are remedial onlye No one has a
vested interest in the form of pro-
cedurej no one has a vested right tu
have hls cause tried by any particu-
lar mode. (Schuermann ve Union Cent.
Life Inse Coe, 165 kics l. c. 6523
hoenlfeldt ve Ste. L. & Sube RI‘. Cdo.
180 lice le co¢ 5643 State ve Taylor,
1354 lice le Ce 144-145; State ex rel.
ve Taylor, 224 Noe. le Ce 4643 St. -
Louls ve Calhoun, 222 Ko. le cs 52,)

"This court sald in case of lainwar-
‘:in; Ve Lumber Coe, 200 ¥Moe le Co 732~
L CH

"tActs changing remedies in any way
that do not destroy or impalr vested
rights, are excluded from the rule
invalldating retrospective kws,
ev:n;:rhen they are intended to retro-
8CTe
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In the course of sald opinion, the court further said:

" # % % A statute may retroact without
being retrospective in the sense that
it is inimical to the Constituticn.
So far as remedies are concerned, it
may operate upon property rights and
Interests which are already vested,
but the remedial action authorized by
the statute of course sppliesa to the
future, It has been many times held
by this court that s statute is not
retrospective in its operation, with=
in the terms of the Constitution, un-
less 13 impairs some vested right,

#* % U

Also:

"tThis, because the retrospective laws
forbidden by that instrument are laws
impairing existing vested civil rights.
The law must teke away such vested
right, or it must create & new obliga~
tion, impose a new duty, or attach a
new disablllity 1in respect to gone=by
transactions, in order to be retro-
spective and under the constitutional
bane There 1s no vested right in a
particular mode of procedwres’!

"The amplification of the prineiple in
the last sentence of the {irst paragraph
quoted, only particulariges what is

meant by existing vested rights. A law
which does not ilmpair any vested right

is not retrospective in the constitu-
tional sense, although it may change

the remedy or provide new remedies for
enforeing or defining such & right.# = % "
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Sales of lands and lots to be held Hovember 6, 1939
and thereafter, will be held under notices given prior to
the date that Senate Bill No. 311, supre, becomes effective,
but the sales thereunder will be had after the date that
Senate Bill No. 311 becomes effective, Sald Senate Bill
Noe 311 mmended Section 9953a and ©9953b of Senate Bill No.
O4.

The question arises as tc whether & third sale on
November 6th and thereafter will be governed by the provie
sione of Senate Bill No. 94 or Senate Blll lo. 311l.

On this question the court, en benc, in the ecase of
Brown vee. liarshall, 241 ¥o., l. ce. 727, 728, says:

fClearly there was nothing incone
aistent between section © of the act
of 1856, and sectlon 7 of the Act of
1877, both of which have been rrevious=
ly quoted., £Each in express terms and
almost in the same language authorize,

—the various probate courts of the
State, by order, to change the stated
terms thereof, to such times as the
Judges thereof may deem best and most
convenlient for the transaction of the
business therein,

"But independent of that, there is
another sound rule of statutory cone
struction which governs this ecase,
and that is, a subsequent act of the
Legislature repealing end reenacting,
at the same time, & pre-existing sta=-
tute, is but & continuation of the
latter, and the law dates from the
passsge of the first statute and not
the la tter, (8tate ex rels v. lason,
1538 lice 23, le Ce 58=«HP3 State ex rel,
ve County Court, 53 loe 128, 1., ce
lEQh}éO; Smith ve Feople, 47 H. Y.
330 o

In the case of Smith vse. Dirckx, 283 lo. l. c. 198 the
court, in applying the above rule to an amendment of 1919
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~

which undertook to assess an additional 1% upon that portion
of the net income for the calendar yesar of 1919, which was
received by the appellant prior to goling into effect of said
smendment, held that, 1t did crea® & new obligation or im-
pose & new duty, but pointed out:

"However, this should not operate to
prevent the collection of & tax not
exceeding one-half of one percent for
the perlod above mentloned, This for
the reason that since the old law ime=
posed a tax of one~hall of one per
cent upon that portion of his income
which appellant received prior to the
teking effect of the 1919 amendment,
that portion of the amended rate which
did not exceed the old rate did not
create a new obligation or impose a
new dutye It therefore follows that
a tax not to exceed one-half of one
per cent may be collected under the
amendment with reference to the net
income received by appellant prior
to the going into effect of the amende
ment,“vithout violating the Constitue~
tione

Ie

REDENMFPTION

Sections 9853a and 9953b, supra, were th"%ﬁll subdivi-
sions of Senate Bill Noe. 94 that were repealed Senate
Bill Nos 311, which will be in effect prior to the sales of
lands and lots for delingquent taxes beginning on November
6the Saild Section 9963a, supra, provided for a third sale.
Said Section 9963b, supra, provided for a dificiency or re=-
sale for all delinguent taxes, penalty, interest and costs
not paid by such sale. This obviously could only refer to
the third sale because lands and lots could not be sold at
a first and second offering or sale unless & bld were made
on the same 1in & sum equal to the delinquent taxes thereon,
interest, penalty and costs.

Then sales can not be consunmated under the above Secw=
tions because Senate Bill Noe. 311 becomes effective before
the date set for such sales.
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Senate Bill No, 311 makes the third sale, and a sale
subsequent to the third offering in case sale is not made at
the third offering, final by requiring the delivery of a
deed by the collector. The bill, therefore, msakes such
sales final and mullifies the equity of redemption from the
same of all parties interested including ell Junior lienors,
There could then be no resale for the deficiency after such
third or subsequent final sale under the provisions of Senate
Blll Nos 311 of the Laws of 1939 because such resale for a
deficlency could be executed onl¥ after a third sale was had
under the 1933 Act and a redemption therefrom, which will be
repealed on the effective date of Senate Bill Ho. 31l.

Redemption 1s further provided in Sectlion 9956a in the
1933 Act, supre and, Senate Bill No. 311 repealing the
equity of redemption as to the third and subsequent sale,
leaves the right of two years redemption, under the provi-
sions of said Section 9956a, available with reference to the
first and second offerings or saless The two years redemp=
tion as to such first and second offerings or sales i1s un=-
affected by Senate Bill No. 311 except that such redemption
is limited in case of a third or subsequent sale thereunder.

II.

Under the provisions of Senate Bill Ho, 94, any party
in interest may redeem from or buy in at a tax sale but it
is, of course, necessary that such party have such a legal
status and entity or charter right that it may availl itself
of such privilege.

In the case of Drainage District v, Hetlage, 102 S, W.
(2nd) 709, the Springfield Court of Appeals in construing
the right of a drainage district orgenized by the county
court to bld in or redeem from & tax sale for general deline
quent taxes on real estate, sald: '

"but no suech power or authority is veste
ed by sald section in county court dise
tricts.”

This is the only decision we rind on this question and
is conclusive until overruled,

The title to Section 9963f of Senate Bill No. 311, Laws
of lilssourl 1939, at page 862, would indicate that drainage
districts would, thereunder, be given the right to redeem
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lands sold at a tax sale but therein we find the following
limitations

"if suthorized by the lew creating .
such drainage, levee or other speclal
improvement district."

Therefore, the status of such county and other draine
age, levee and improvement districts 1s exactly the same
after the effective date of Senate Bill No. 311 as before
and the right of county drainage districts to redeem and
bid in lands and lots from and at a tax sale for general
taxes 1s still controlled by said decisione

IIl.

The right of a trustee appointed by the county court
to purchase lands at a general delinquent tax sale is pure-.
ly statutory and he can exercise no more authority then is
Jexpressed or implied by the statute creating such right.
Uinder the provisions of See¢tion 9953b, lLaws of iissouri
1939, such trustee shall have "authority to bid at all
sales to which Section $953a is applicable".

An examination of said Section 9653a shows that 1t re=
fers toc the sale of lands and lots for delinguent taxes

at the third sale only:

"Whenever any lands have been or shall
hereafter be offered for sale for de~
linguent texes, interest, penalty and
costs by the collector of the proper
county for eny two successive years
and no person sheall have bid therefor
& sum equal to the delingient taxes
thereon, interest, penalty and costs
provided by law, then such county col=
lector shall at the next regular tax
sale of lands for delinguent taxes,
sell same to the highest bldder,# # » ",

Therefore, the trustee can bid only at the third ssal e
or subsequent sale thereto provided in the above sectiones
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Sueh trustee does nct have authority to bid on such
lands and lots at such sales, however, if any other person
bids a sufficient amount to pay in full all delinguent,
taxes, penalties, interest and costs and, when he buys,
he takes the deed "for the benefit of all funds entitled
to participate in the taxes".

Respectfully submitted,

S« Vo MEDLING
Assistant Attorney General

APPYROVED:

W. J. BURKE
(Acting) Attorney=Ceneral
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