
INSANE PATI~TS: 
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When law requires t ha t patient be served l)y ~ 
proce~ personally, regardless of t he ~ect 
upon ·the patient the insane asylum must permit 
such service . 
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Ji.S 
Honorable ~'f . Ld . Jameson 
~re sident Board of ~anager s 
.Jta t e ~leemo synary Institutions 
Jefferson City, ~ssouri 

Dear !Z' . Jame son: 

\;e herewith submit the following as our opinion, 
as requested 1n your letter of February 16th, concern1n~ 
ques~ion set out in letter addressed to you from St ate 
Hospital No. 3 • Nevada, lti ssour1, dated February 15th. 
which is as ~ollows: 

uThe question has been r a ised in our 
Institution-- I s it within our rights 
a s Physicians . to r efuse the Sherif f s 
and Deputy ;:>herif.fs as Server s , to 
serve papers on our patients -- o.f 
divorce proceedings, l aw sui ts or 
estate settlements , when the ef.fect s 
on our patient s is delerterious to the 
t her apy under whi ch our pati en t s are 
being trea t ed? Can we l egally r efUse 
these papers being served on our 
patients, or does the Law r equire 
tba t t hey be served, when we right­
ful ly know the bad effects it will 
produce on our menta l patients"C 

"I.f I am 1n.for.med correctly, 1n 
pr ivate practice. papers cannot be 
s~rved on patients 1n which the 
eff ect would be to the detriment of 
the pa tient under treatment. Insofar 
as we are a ~tate Ins t ttution, do we 
have to allow thi s to be done ? " 
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Section 488 , R. J . Mo. 1929 , relate s to proceas 
served on an insane person a~ter a guardian i s ap pointed. 
~aid section reads a s ~ollowa: 

"In a l l actions commenced a gainst 
such insane person, the process 
shall be served on hi s guardian; 
and, on judr ment a gains t such in­
sane per son or his guardian, a s such, 
the exe cutJ.on shall be against his 
property only. " 

In the decision of' Graves v . Graves , 255 lito. '468, 
1. c . 481 , t he court s e t s f orth the rules with reference to 
servi ce on insane pers ons before and after a guardian is 
a ppointed. The decision, i n conf ormity with t he pl ain wor d­
i ng of the statute, holds that aft.er a guardian i s dul~ 
appointed all service should be bad on the guardian. ~e 
herewith quote extensively f rom said decision f or the ~eason 
that we believe it contains a complete answer to your question 
and on which we ultimately ba se our conclusions 

"Under Chapter 2 , article 19, 
which deal s with ' Guardians and 
Curators of Insane Persons,• we f ind 
thi s section 514, supra , wn1ch read•: 

"'In a ll actions commenced against 
such insane person, the process anall 
be served on his guardian; and, on 
judgment a gainst such insane per son 
or hi s guardian._ as such, the exe cu­
tion shall be agains t his property 
only.' 

" This section, a s the context of the 
chapter shows , has r eference to 
lunatics mo have been ad judged in­
sane , and had guardians appointed. 
It has no re~erence to lunatics wit~ 
ou t guardian s . The general rule is, 
tha t a lunatic without a gullrdian, 
although havinr been adjudged insane, 
can be sued . Thus · i n 22 Cyc . 1224, 
it is said: 
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"'An insane person not under guardian­
ship may be sued t he same as a oane 
person . At common law the r ule was 
the same after inquisition of lunacy 
and the appointment of a guardian or 
committee; but now if there be a 
committee or guardian it is generally 
necessary to join him as a party def end­
ant, and 1n some states plainti.f£ is 
required to obtain leave of court 
before instituting ~it ag~1nst an ~d­
j udged incompe t ent . After restoration 
to sanity the f ormer lunatic may of 
course be sued the same a s any other 
p£r son.' 

"And 1n sueh case, where there i 3 no 
guardian, the court ean appoint a 
guar dian ad litem to make the defense . 
Thus in 22 Cyc., 1251, the rule is 
s tated: 

" ' But where no guardian or committee 
has been appointed, or i f appointed 
r e .fUsos to qualify or bas been removed, 
the act~on may be proaeouted or de­
t"ended in his name·, with the sanction 
of the court, by any competent person 
a a the insane person' s next · .friend, 
even though t he luna tic bas not been 
j udicially declared insane, if it 
otherwise appears tba t h~ is insane. 
A next .friend may prosecute a WI·it 
of erPor in his insane defendant's 
behalf, or may bring a suit to pro­
t ect the lunatic' a estate through a 
receivership until a guardian can be 
appoint ed; but a suit brought by a 
next friend i s substantially that of 
the insane person, and he has no 
authority t o bind the lunatic or 
hi s esta t e, and i s subject to removal 
a t any time by order of the court. • 
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u And on page 1233 it i s further 
announced a a t he rule: 

"'Likewise where a guardian or 
committee has not been appointed, 
or i f appointed refuses to qual1f7 
or has been removed, a guardian 
ad litam snould, upon a proper 
suggestion or petition, be appointed 
t o def end i n the name of the insane 
person, ev-en though de f endant has 
not been judicially declared insane. 
i f t he ract of insanity i s Shown by 
affidavit or otherwise. A guardian 
a d litem so appointed is under the 
direct control of t h e court, and may 
make any de fense either b7 way of 
answer or cross bill or both that 
occasi on may require ~r the court 
may order.' 

"This court has specifically recog­
nized the rule 1n the case of Bensieck 
v. Cook, 110 Mo. 1. c. 183, whereat 
we sa id: . 
" t·The trial court pursued the right 
c8urse 1n appointing a guardian ~ 
li-tem for defendant, Joseph Cook. 
(mitchell v . Kingman, 5 Pict. 431; 
Buswell on Ineanit.J, - see . 132 ; 
Sturges v . Longworth, 1 Ohio St . 
544. } And the power of the court to 
appoint such a guardian, of nece s si t7, 
concedes the power of the court , 
upon ·the proper basis of facts being 
presented, to render a j udgment as 
binding <in the lunatic and h1 s prop­
erty interests , as a sLmilar j udgment 
would be upon a sane person. ' 

11 In that ca se, like this. Cook was 
in confinement for insanity when 
service of summons was had . In c,-c. 
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under t he paragraph qu.o t ed will be 
f ound a collection of t he case s 
supporting t he rule . I t i s s f e to 
say that an ad judged lunatic without • 
a guardian, may be sued, by having 
personal service of summons upon him, 
but upon sugge s ti one of inaani ty • a 
guardi.;an !.£ 11 tem should be appointed, 
to conduct his ease under the sup~rv1-
sion of the court. ~hen such i s done , 
then the jttdgment bind s the lunatic. 
But the troubl e w1 th the case at bar 
is that thi s petition seems to aver 
that tbi s judgment in the original ease 
wa s rendered without such steps. It 
so it states a good cauae of action. 
If no guardian !_!! litem was appointed, 
then the lunatic nover had hi s day 
in court 1n the ~11 sense of the t erm, 
and a jud~ent rende r ed aca 1ns t him 
after a s ugFestion of lunacy as here, 
would sma~k of legal if not actual 
fraud. I t may be that thi s pet! tion 
has been artistically. drawn f or the 
purpose of withholding t he fact of a 
guardian !.2, litem... but i f so the 
def endant should have ca st h er anchor 
wind\'lard, and not cont ented herself 
with a demurrer. As it stand s , we think 
thi s petition s tated a cause of action, 
and the trial court erred in sustain­
i ng the demurrer ." 

Conclusion, 

\ e are of the opinion tba t you cannot legally: re­
fuse to permit off icers to serve process on any patient in 
an insane asylum, even though it bas a disturbing eff ect on 
the patient. This conelusion applies mainly to patients who 
have been committed to the institutions without guardi¥s . 
The decision and the statute, quoted supra , explain fully 



Hon, .. . ..,q, Jame s on - 6- !Jar . 18 , 1 39 

thi s except ion . In mat t ers rela t1n( to divorce petitions 
t he servi ce mu~ t be had on the patient personally. I n ' 
ot·dinary l awsuits or estate settl ement s , mentioned in your 
l etter, the fact s in eaCh individual case will have to 
govern, ln other words , when the l aw requires that the 
pat i ent be ser ved personally i n any matte '~'' , r egardless ()f 
t he condition of' the patient , sherif fs , const ables and 
pr ocess server £ are within their rights when they serve 
any process on said patients i f t he process is legal on 
its .race. 

J . ...... 'l'hYLOR 
(Acting ) At t orney- General 

m .N: LG 

RespectfUl ly s Ubmitted, 

OLLIVER \1. NOL:&N 
Assi s t ant At t orney-General 


