
MISSOURI STATE SCHOOL FOR DEAF : Not liable for as sessment by Fulton, 
M~ssour~ , f or benef~ts der~ved from sewer or disposal plant . 

February 18, 1939 

- -
Mr. Truman L. Ingl e 
Superintendent 

FILE D/ 
L/Ljj Miss ouri School f or the ~eaf 

Fulton,. Mi ssouri 

We are in receipt of your letter of February 9th , a s 
fol lows 1 

"The City of l<Ul ton has I!lade a requea t 
which places me i n a quandar y . I am 
writing to ask if you will give me an 
opinion r egard1ng the legal! ty of our 
complying with it . 

In explanation,. may I aay that some t'our 
or five yeara a go. the Cit7 built a 
sewage disposal plant f or which bonda 
we1e authorized at an election. So far. 
the City has paid off the indebtedness 
on theae bonds as it fel~ due and baa 
maintained the p l ant without levying 
the tax authorized at the bond e lection . 
However , the coat of maintenance is now 
more t han wae anticipated• and it 1a 
my understanding that the City will pro­
bably not be able to -carry the l oad without 
making t his taxation wh ich • of course , 
falls on a ll property owner s throut)lout 
the City. 

Quoting f rom the letter in which the 
request is made t hat we contribute to­
ward the maintenance of this p l ant , I 
give you the r eques t as sent to us: 

' I n view of the f act that the City 
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finds the upkeep of the Disposal 
Plant to be so much greater than had 
been anticipated when it was instal l ed , 
we are asking yuur Board to conaider 
the possibility of makinb a permanent 
contribution on a monthl y basis . 1:e 
fee l that your institution benefit s 
large ly from the Disposal Pl ant , and 
we a re sure you will be willin~ to do 
your share , within your jurisdiction, 
toward m inta1n1ng this worthwhile 
project, which is so neceasary for 
the health of all concerned. The 
operating ex.penae since the plant 
was ina tal. led has averaged $180.00 
per month, plus approximately $70.00 
per month, which represents the elec­
tric current used for light and power 
at the Disposal Plant and lift stations. 
We feel that T:1 th aome aid from The 
School f or the Deaf and The State Hos­
pital the City should be able to re­
tire the remaining $52,000.00 of out• 
standing bonds, and the interest on 
same when due . ' 

Aa you see fran the request, the · statement 
is made ' • • • that with a ome aid from the 
School for the Dea£ and The State Hospital 
the City should be able to r utire the re­
maining ~2,000.00 of outstanaing bonds , 
and the interest on same when etue'. I 
infer that t he City by aeeking aasiat~nee 
f rom us is attempting to remove the need 
of levying the authorized tax . 

May I ask that you r-ive me an opinion as 
to whether or not this is a legal reapon• 
aibility of the Missouri School for the 
Dea1' and whether or not we can legally 
pay a portion of this indebtedness. In 
my opinion, we should keep in mind the 
fact that a tax levy has been authorized 
and that while this ac~ool doea benefit 
from the sewage diapoaal plant. it doea 
not do so any more than any property owner 
within the city lL .ita~ 
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Our Board of Managera hol ds its r egular 
monthly meeting on Tuesday. February 21. 
If it is po.s s ibl e and does not inconven­
ience you too much. r · would appreciat e 
having your op inion 1n time to: present 
the matter to my Board a t this regular 
meeting. " 

Section. 9688 R. 3 . Mo . 1929 provides that: 

tt * * * the M1s sour1 School for the 
Deaf a t Fulton shall be rega~ed. classed 
and conducted wholly as educati onal in• 
stitutions of the atate . " 

Section 9705 It . s . Mo. 1929 provides f or the c ontrol 
of the school property: 

"The b oard of managers of each school 
shall have the care and c ontrol of all 
t he property, real and pe rsonal , owned 
by sueh school . and the title to all 
rea l estate or personal property now 
owned by such s chool, or by the state 
f or its uae , or that may h&rea1"t.er be 
purehaaed by or donated bo such school 
shall be vested i n sucb board of mana­
gers of the respective schools , for 
the uae and benef it of the sal.d school. 
'Ihe board of managers of either sch ool 
shall not sell or in any manner d ispose 
of any r eal. estate belonging to the 
school without an act of the general 
assembly authorizing such aale or dis­
posal of aueh real estate . The boards 
of managers shal l provide t heir res• 
pect ive school s wi th an off icial seal." 

There can be no question but t hat the Missouri $chool 
for the Deaf 1..s a public school f'or a particulal' c la$s of 
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children, and that the property belongs to the atate. for 
the board of managers of aa1d school haa no au~hority to 
dispose of ita r eal estate "without an act of the general 
assembly authorizing s uch sale or dispos~l of such property. 

Section 6092 n. s. t~ . 1929 provides which c ities 
or towns 1n this Stat-e may eleet to become citie s of the 
third class: 

•• .Al l c it 1e s anu t m1ns i n this a tat e 
c ont a i ning three thousand and l eas 
t han thir ty thousand i nhabitants, 
which shall e l ect to be a e i t y of the 
t hir d -c l a s s , shall be citie s of the 
t hird c lass." 

T.be 1930 decennial c ensus r eports Fulton. Missourt. 
as containing a population of 6.106 people, and we there­
fore assume that Fulton is a -city of the thi rd claaa . 

Section 6872 R. s . Mo. 1929 provides that cities 
of the third claas may, by an e lection held tor that purpoa~, 
adopt the provisions of Sections 6872 to 6889, inclusive, · 
have pow0r by ordinance to provide drains and aewera, and all 
necessary plants f or the d1sposa l of sewage. 

Section 6875 n. s. Mo . 192 9 provide s that "the coat of 
conatructing such s ... rs and disposal plants shall be paid 
in special tax bills, as hereinafter provided• as ainat all 
lands, exclusive of highways, s treets and alleys, embraced 
within the sewer district or d istricts in or f or which the 
sewer or any part thereof may be constructed•" 

Section 6883 n. s . Mo. 1929 provides that thew hole 
coat of acquiring t he use of the drainage or water course, 
and of the rii}:lt ot · way f or any such sewer. i ncl udi ng t he land 
for the erection and maintenance of disposal plants . "shall 
constitute a l ien on all t he l ands within the dist rict or 
districts. exCIUSive of public h ighways, streets and a lleys 
so declared t o be deemed benef i ted i n proport i on to t he ar ea 
of e ach t raet,. and s hall be col lec ted by s pecial t ax . n 

Section 6885 R. s . Mo. 1929 provides t hat " the coa1t 
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of cons~cting all sewers, including the erection of all 
necessary disposal pl ants , i n or for any district or ~iat­
rieta as aforesa i d., shall be paid for wholly in speci'l tax 

· billa against~ landa embraced within~ district or 
districts, exclusive of public hignways , streets and alleys . 
1h propdrtion t o the area of each tra~t * ·if.~~ i~ . " 

Article 10, Section 6 of t he Mis souri Cons t itution, 
declare$ what proper t y is exempt from taxation : 

"T.he property. real and rsonal. of 
the State , counties and other municipal 
corporations, and cemeteries, shall be 
exempt t'r om taxation. Lots in incorporated 
cities or towns , or within one mile of 
the l imits of any eueh cit y ~r town. to 
the extent of one acre , and l ots one mile 
or more d~stant from sue~ c1ties or towns, 
to the extent of Nve acres, with the 
buildings thereon, may be exempted from 
taxation, when the same are uaed exclu­
sivel y for religious worship, f or schools, 
or for purposes purely charitable; al so. 
such property, real or personal, as ~y 
be used exclusively f or agricultural or 
horticultura l societies• Provided, 
That such exemptions shall be on~y by 
general law. " 

Section 9743 n. s. o. 1U29 pursuant to t he above constitu­
tional provision states in parta 

"The f ollowing sub jects a~e ex0mpt f r om 
taxationa Ftrst, all persons be long­
i ng t o the army of the United States; 
second , lands and lots, public buildings 
and structures with their rurniture and 
equipments , belonging to the United 
States; third, l ands and other pro~rty 
belonging to this at~te J * ..;$ * '* ' 

A question a~lar to the one presented in this ~aae waa 
determined by the court in the eaae o~. Normand:r Conaoljidated 
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School District v . Wellston Sewer Di str i c t 77 S. n. (ad) 
(Ko. App) 477 . The court aaid 1 

• In this instance the speci~ic point 
of inquiry is whether the Legislature. 
1n the enactment of the sewer law 1n 
questi on, aaw fi t t o make the property 
of school d1atr1cts amenabl• to t he 
specia l aase~ement s tor the local ~­
provement s prov1.ded f or thereinJ s u ch 
asseasment8 being made pursuant to a 
taxing power conterred by the Legisla­
ture upon the boarda of supervisor• 
charged with the duty of administering 
the affairs of the sewer distrieta 
or ganized under eueh law. 

It has been consistently held that 
ne ither the Constitution (article ~o. 
Sec. 6 , Const . Mo. ) nor the statute 
(section 9?43 , \ . s . 1929 ( o. st . 
Ann. Sec . 9743, p . 7863 ), both of which 
provide :for the exemption of certain 
kinds of property. including public 
property. from taxation, purport t o 
r eter · t o or inc l ude an exemption from 
special aaseasmsnts f or local improve• 
menta , and that 1 t is therefore. within 
~ 1 ialati ve r·er and wl11. Iii Yi!O eamii .!L 6 a a£ omnrovid1np: for 
the ing or oea • _fie 1m~ove­
iiiiiits • to ri<iutr. pub c ~rope f bene­
i'i ted by the imt~ovement o R,&ta 
proportionate a are of thee:cpenie"there­
of . C1 ty of Clinton V: lreiiry County • 
I!6 Mo. 657, 22 s. w. 494• 4g5• S7 
Am. st . Rep. 415 ; Thogmartin v . Nevada 
School Diat • • 189 Ko. App. 10. 176 
s. \-{. 4:73. 

But even though the ~•gialative body haa 
t he unquestioned power to require public 
proJ>erty ~ocated i n a benefit distric t 
to pay 1 te propo2'tionate share of the 
coat of the benefit , yet the r~e 1• 
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that publ~e property, which 1a made 
uae o-r u an integral part of goYern­
ment 1n the exerciae or a gOYernmental 
function- ia nevertheless to be ~ 
exmpt .!.r..9! !Dl tuch apec?a2= yaeaament 
y;leaa ia the enactment o · thl l•• ~ 

awmakera hiVe mapife•tid-~ c e&r~·gi·­
lative intent that eueh public property 
shal~ R,t. subJect l.2, !h!, ya .. ament. Thia 
doctrine traces its ancestry back to the 
ancient common-law principle that the 
crown was not to be bound by any a tatute _ 
the worda of which r estrained or diminish­
ed any of his rights or i nterests, unleaa 
he waa specially named t herein; and the 
theory of the moderniaed reatatement of 
the principle ia that tD req~ire public 
t'unda to be pa14 out for taxea woul.d 
neceaaarily divert auch ~ troa the 
true public uae Which they are otherwise 
designed to aerYe. And or cour .. , it a 
clear expreaalon o~ legialative intent 
1a to be req\dred •• the baaia tor the 
enl'oroemen1; or apecial tax bill! againat 

- public property a trlctl7 d.eYoted to pub­
lic uae. then mere eneral ~· in 
.!. a tatute will not Jf.2 !1franr 

~ v··e":ti 1M ' n ~ not c ~; • acope--;;? iii% c a . .u-r••• iiiactme:t :r c e . tfin. KfET o?Clinton "• ~ ~. aupraJ 
City of Edlna- etc., v . School Diat., 
etc •• aupraJ City o-r St. Louia v ·, Brown, 
155 Mo. 546- 56 s. w. 2g8J State ex rel. 
Y. School uiat. of l&naaa City, sup~aJ 
Thogmartin v. Nevada School uiat., supra.• 

Now as t~Whether the Legislature'• intent to i r clude state 
property is clearly to be 1mpl1ed from the all inclusive nature 
or the language uaed in Sec.tion 6875, supra. •agai nst all lands", 
and Section 688~ Supra •a lien on all the lands wi t hin the d1a­
tr1ct or diatr1cta.• and Section 688 6 R. s. Mo. 1929 •aga1nat 
the landa embraced within such d1atr1cta.• 

The court in the Normandy C~naol1dated School Diat rict 
oaae (l.c. · ''7~) in holding that auch general language .._,. 
not be held to _conat1tute the . expreaa1on ot a clear 1n~nt 
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that public property abould be liable to the tax along with 
all p r1 Y&te property add a 

• Now in the cue at bar t h e r e is no 
claim tha t the Legislatux·e made any 
ex.preaa mention of school property 
aa being subject t o u s easme nt for t h e 
apecial taxes provided for in t he law. 
but what t he aewer d is t rict doe s in­
slat is that such a legislative intent 
ia clearly and neceaaarily to be i mplied 
t'rom the all•1ncluaive nature of the 
language uaed. Suff ice it merely to 
aay that by aect1on ll~7 of the law 
(Mo. St. Arm. Sec. 11037, Pe 7406) 1t 
was provided that a uniform tax ahould 
be levied 'upon all the landa' within 
an7 aen-r diatr1ct, and b 7 section 
11044 (Mo. St •. Ann. Sec. 11064• P• 
7•ll) that upon the uaeaament of 
beMt1 ta a tax of a portion ot auch 
beneti ta ahoul~ be l.ev1e4 1 on all lota, 
tracta and parcela or land, railroad 
and otlwr propert7 1n t he d1atriet,' 
said tax tote apportioned to and levied 
'on each lot,. tract, or parcel or land 
or other property in aa1d 41atr1ot' 
in proportion to the benefit aa•eaMd. 
lfo doubt s1m1lar expreaa1ona are to be 
found elaewhere 1n o the~ sections o~ 
the act, but the prov1a1ona here tofore 
specifically referred to are enough 
to indicate the general charac ter of t he 
language uaed by the Legislature in 
designa ting the property it intended to 
be held sub ject to the t~~ 

At firat b luah it m_tght indeed aeem 
that a legialative intent to hold 
~ubli.c property s-ubject t ,o the aa••••­
ment would be implled f'rom the language 
requiring the tax to be lev1e<l upan 
al.l the lan4a,. lota~ t raota., and p&l'!Cela 
of land ~ the d1atr1ot. and yet aa the 
author1tiaa run auch mere eneral lan­
guas• max not~ held§. conatl~ute the 
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The property or the Mi aswr1 Stai:e School for the Deaf' 
being de'toted to a atr1ctlJ public u.•, and not haTing been 
made aub,.ct to u s·uament fC>r benetita del"ived trca ••••r 
and d1e~a1 planta bJ a city ot the third claaa. either 
by expre•• enactment or b,- elear 1mplleat1on, ,re are ot 
the opinion that the. K1aaour1 Stat• School tor the Deat ia 
not liable for uae•ament by the city ot Fulton far benetita 
derived troa a aewer or disposal plant. 

AtJ tow hether the School e ould legally make a voluntary 
contribution to the City ror benerita obtained fl-om th• 
diepoaal pl.ant would. in our opinion , be dependent on the 
Appropriation Act of the Legislature now in ••••ion. appro­
priating funds to the School for such purpoae. 

APPROVEDt 

!1R1lY s. m 
(Act ing) Att orney General 
J4W aR'l' 

Reepeetful~y submi t t ed • 

VIA.X WASSER!'f-AN 
Assistant At t orney General 


