
LIQUOR : Possession only of illegal intoxicating liquors con­
stitutes a misdemeanor . 

Sept ember 27. 1939 

Hon. Frank Huffhi nes 
Prosecuting Attorney 
Stone County 
Galena. Missouri 

Dear Sir: 

~. e have received your letter of September 2 
wt i ch reads as follows: 

"Please furnish me with an opinion 
as to t h e most severe penalty for 
possession of i llegal whiskey. The 
whiskey has been confiscated (six• 
teen pinta ) and all of said corn· 
whiskey had been put in legal 
abandoned bottlea . " 

The only s ection of t h e Intox1catirlg Liquor Laws 
dealing directly with penalties prescr ibed for possessi on 
and possession only of illegal intoxicating liquors is 
contained in Section 8 of t he Liquor Laws • Laws of ~as­
sour! . 19~. page 528. This section reads as follows: 

"No person shall possess intoxica-
ting liquor withi.n t he Stat e ot Mis­
souri unless the package i n which 
such intoxicating liquor is contained 
and from which it i s taken for con­
sumption has, while containing such 
intoxicating liquor. been labeled and 
sealed with the official seal pre­
scribed under this act and t he regu­
lations made hereunderJ provided fur­
ther. t hat nothing in t h is act shall 
be so construed as t o prevent the nat­
ural fermentation of fruit juices in 
t he home for the exclusive use of t h e 
occupant• of t he home and t heir guests . " 

' 
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The for egoing section states t hat no person shall 
posses s i ntoxicating l iquor unless t he package i n which i t 
i s c ontatned has been labeled and sealed as prescribed by 
law. Since no penalty is prescribed in Section 8 , supra, 
Section 43, Laws of Ui ssour1, 1935, page 282 , becomes ef• 
f ective . Section 43 reads as fo llows: 

"Any per son violating any of the pr o­
visions of t hi s Act , except where some 
penalty is otherwise provided, shall 
upon conviction t hereof be adjudged 
guilty of a mi sdemeanor and punished by 
a fine of not l es s than Fifty ( ~so .oo ) 
Dollars, nor more than One Thousand 
($1,000. 00 ) Dollars, or by imprisonment 
in the county jail for a t erm not ex­
ceeding one year, or by both such fine 
and jail sentence . " 

Therefore , as to t he possession of i l legal intox­
icating liquor, it appears that t his is a misdemeanor 
only and that a fine of One Thousand Dollars { ~1,000 .00 ) 
and imprisonme.nt i n t h e county jail for one year i s the 
nmxi mum wt i ch can be assessed. 

Since you do not give us any of t he details of 
t he case you have i n mind, and sinc e it is poss ible that 
ot her laws might have been violated in connection with an 
illegal sale or the stamp laws, we are taking t he liberty 
of quoti ng other sections which might possi bl y be applicable . 

Section 2lal of t he Liquor Laws , Laws of Mi sscuri, 
1937, page 531, reads i n part a s follows: 

n(d) Any person who sells t o eny per • 
son within t h is s t ate any intoxicating 
liquor s mentioned i n sub section (a ) of 
this section, unless t he same be con­
tained in a container stamped or labeled 
as provided 1n this act, shall be guilty 
of a felony and shall be punished by im­
prisonment i n t he s tate penitentiary for 
a t e rm of not less t han two years nor 
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more t han five years , or by imprison­
ment in the county jail for a term of 
not less than one month nor more than 
one year, or by a fine of not less than 
fifty dollars nor more than one thousand 
dollars , or by both such fine and im­
prisonment. 

"(g) Any person who shall sell in this 
state any intoxicating liquor without 
first having procured a license from the 
Supervisor of Liquor Control, author­
izing him to sell such intoxicating 
liquor shall be deemed guilty of a felony 
and upon conviction shall be punished by 
imprisonment in the penitentiar.y for a 
ter.m of not less than two years nor more 
than five years, or by ~prisonment 1n 
the county jail, for a term of not less 
than three months nor more than one year, 
or by a fine of not less than one hundred 
($100. 00) dollars nor more than one 
thousand ($1, 000. 00 ) dollars , or by both 
such fine and imprisonment." 

• Therefore, i f a person sells unstamped liquor , 
the crime is a felony.. If a person sells 1.ntox1cat1ng 
liquor without being licensed t o do so by the Supervisor 
of Liquor Control, this likewise constitutes a felony . 

Section 30a, Laws of Missouri, 1935, page 277 , 
reads as follows: 

"It shall be unlawful for any person to 
open, or to remove therefrom t he con­
tents of, any bottle or other container 
containing intoxicating liquor without 
first destroying the state stamp on such 
container. Provided, that it shall not 
be unlawful for any duly licensed brewer 
or manufacturer of malt liquor to refill 
wit h malt liquor any such container 
originally containing malt liquol'. Who­
soever shall violate any provisions of 
t his section with intent to defraud the 
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state of i ts revenue shall be deemed to be 
guilty of a felony ·and shall be pun-
ished by ~prisonment in the state 
penitentiarY for a term of not less 
than two y~ars nor ~ore t~ five 
years , or by tmprisonment in the county 
jail f or a ter.m of not less than one 
month nor more tr~ one year• or by a 
fine of not less than fifty dollars 
nor more than one thousand dollars , or 
by both such fine and ~prisonment . " 

Consequently• if t he person shoul d have attempted 
to use state •stamps on a container whi ch had been pre­
viousl y fi l led with legal l iquor and properl y stamped, 
that is , if an attempt is made to re•use stamps, then the 
crime is likewise a felony. 

Sec tion ~6 of the Liquor Lawa , Laws of Missour i , 
Extra Session 1933~34 , page 90, has t o do with the manu• 
fac ture or use of l abels by unauthorized persona and 
providea that the same shall constitute a felony . Section 
36 reads as follows : 

"It shall be unlawful for any peraon t o 
attempt to make or make, to attempt to 
sell or sel l , t o attempt to use or use , 
any of the certifieatea or labels, or 
both, provided for by this ac t , or limi­
tations thereof, or have in his possession 
any counterfeit plates capable of being 
used to make the same, except suCh per­
sona as by law are allowed to make , sell 
and use the same; and any person so of• 
fending shall be deemed guilty of a felony 
and upon conviction be punished by 1m• 
prisonment in the penitenti&r7 for a term 
not to exceed five years~ " 

It may be that none of the above sections e~ 
cept Section 8 will be of any benefit to you, but since 

.I 
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you included few facts 1n your letter. we thought 
that some oi the lawa quoted above might have been vio­
lated~. 

CONCLUSION. 

In answer to t he specific question which you 
ask. that is. t he most severe penalty for possession of 
illegal wh1ake7. we wish to say that the possession 
only of such whiakq constitutes a misdemeanor. The 
~everest penalty that can be given. t herefore, is a One 
Thousand Dollar ($1.000.00) fine . together with 1mpr1a­
onment in t he coUBt7 jail for a term of on1t year. 

Reapecttully aubmitted, 

J . F . ALLEBACH 
Assistant Att orney General 

A!·PROVED By z 

W.J. BURKE 
(Acting ) Attorney General 

JFA:VAC 


