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CRIMuAL cos•rs: Method of providing fee bill and pay­
ment o f costs in misdemeanor cases. 

~.:Y F I LED 

Honorable Harold s. Hu t chison 
Prosecuting Attorney 
Marie a County 
Vienna~ J4iss our1 

Dear S1ra 

fie ackno.wl edge your r equest for an opinion, dat ed 
May 4• 1939 , which r eads a s follow a& 

"I woul d like t o have your op ini on 
i n t he mat t er in which t he facts are 
sub stantiated a s followsa 

nin J anuary of t his year, there was 
an information f i l ed bef ore Robert 
c. Terrill, Just ice of t he Peace or 
Jef f erson Township, 1n which State of 
Mi ssouri was plaintif f and J. R. May 
was defendant char ged wi th stealing 
chicken a in the day time, the · va).ue 
of which was l es& than Thirty Dollars 
( 30.00) J tbat the same came on for 
tri al J anuary ?• 1939, before the 
above named Robert c. Terrill, Justice 
of the Peace , at which tri·al the def end­
ant was acquitted . That sometime after 
the trial and be f or e January 13th• the 
said Robert c. Terr ill, JUstice of the 
Peac~ su~m1tted a coat bill to the 
Count y Cl erk of Mari es County 1o the 
amount of Seventy E~ght Doll ar a and 
Ni ne t y Five Cents ( ~78.95), part of 
whi ch wa s not 1 temi zed . That on Jan­
ua r y 13t h , t he said Justice of the 
Pea ce submitted some additional cost s 
and in hi s l etter statea he had not spe­
cif ie d what some of the cos t s wa s for 
but woul d sunmi t a r egul ar t r ansc r ipt 
i f t he Cou n ty Cl e r k thou ·~ht 1 t ne ces sar y . 
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~hat on Febr uary lOth , without ever 
sub~tting said cost bill to t he Pro­
secuting At t orney for inspection and 
wit hout hi s knowl edge tru.. t t he same 
had been filed, the County Court paid 
by warrant to Robert c. Terrill the 
amount of Ei~ty Dollars and Sixty 
Five Cents { ~80.65) •Aa fees 1n the 
May case. • That the Justice ot the 
Peace paid the sheriff ot Mariea County 
his fees and has converted the r eat ot 
the amourit t o his own use and bas faUed 
and r•f used to pay the jurors, witnesses 
and constable fee s i n the above cause. 

"I woul d like your opini on firat, whether 
or no t the J'u s~ice of the Peace viola ted 
Section 4088 of the Revised s tatutes ot 
19 29. Second, i f not , Whether or not he 
violated any other criminal statute. 
'Ihird, whether or not the Count7 Court 
under that set of facts violated Section 
3845. Fourt h , whether or not the County 
Cour t woul d be 1.td1vidually liable to 
pay the jurors , itneases and constable 
or whetr~r t he County woul d be liable. 

" The Justi ce is a bsolutel y insol:vent . • 

Section 3828 R. s . Mo . 1929 provi des t 

"In all capi tal cases, and those i n which 
tmprisonment 1n tba penitentiary is the 
sole punis~ent f or the offense, i f the de­
fendan t i s a cquitted, the costs &ball be 
paid by the state; and in a1l other triala 
on 1ndic~ents or information, if the de­
fendant is acqu i tted, the coats !hall be 
pa14 by the eounty 1n which the ind ictment 
was found or information filed, e xcept when 
the pro aecutor shall be adjudged to pay them 
or it shall be otherwise provided by law. • 

Section 3851 R. s. Uo. 1929 provides t hat a Just ice of 
t he Peace upon issuing a fee bill Shall cert i fy ~e to the 
Circuit Clerk and r eadst 
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"Whenev-er the atate or county sha11 be 
liable under the prov1e1ons of thia article, 
or any other law, for costs incurred in 
any examdnation of any felony. or in the 
trial of any misdemeanor before an'Y justice 
ot the peace, it sball be the duty of such 
justice to make out, certify and return to 
t he clerk of thf> circuit or criminal court 
of t he county a complete fee bill, specify­
ing e a.ch item of service and the t•e there• 
for, together with all the papers and docket 
entr1ea 1n the oaseJ and it Shall thereupon 
be the duty of such clerk to make out a 
proper fee bill of such costa, which &hall 
be properly and l egally chargeable against 
t he stat e or county, wh~eh &hall be examined 
by the prosecuti ng at torney, and proceeded 
with in all r e spec ts as a f e e bill maLe out 
f or cos ts incurred 1n such court of record. " 

Section ~844 R. s. Yo. 1929 provide s t he procedure for 
t he Ci r cui t Cler~ when certifying fee bi l l s to t he St at e Auditor 
in fel ony ca se s and r eads : 

"\.hen a f ee b i.ll shall be certified t o the 
state auditor for payment, the cert~ficate 
of the judge and prosecuting attorney shall 
contain a statement of tm t'ollowSng tacta-1 
'lba t they ba ve s1;rictl.y examin-ed t he bill of 
oostsJ that the defendant was convicted or 
acquitted, and 1f convicted, the nature aJld 
extent of puni Shment assessed , or the cause 
continued generally, as the c a.ee may be : 
tbat tne offense Charged is a capital one• 
or punJ.sbabl e solely ~ impr-isonment in tlle 
penitentiary. a s the ease I:Jay be, that the 
servicos were r ender-ed for which charge s 
are made, and tbat ~e .feea charged are ex­
press l y .authorized by lnw, and that they 
are properly taxed a ·ainat the proper party, 
and that t he f ees of no more than three wit­
nesses to prove any ono tact are allowed• 
In oase s i n v:hict1 the defendant is convicted, 
t he juuge and pro seeuting attorney shall 
cert11'y, i n addi tion to t he foregoin5 f ac t s , 
that the defendant i s insolvent , and that no 
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costs charged in the fee bill, .fee s for 
boar d excepte u. ., Y1ere i ncurred on t he part 
o f the de f endant. 11 

Section 3845 R. s. Mo . 1929 provides t he procedure for 
C1reu ~ t Cl~rks when certify i ng f e e bills t o t he Countw Court in 
l.Ui sdemean·or case s ., tha t t hey be in t he same f'orm and substance 
as felony cases , and r eads& 

"Each and every bill of costs pr esented 
to any county court fo r allowance shall 
be exami ned and certif ied to by the judge 
and prosecuting attorney 1n the same man­
ner, .all necessary char ge s excepted, as 
provided for certifying bill s of costs 
to the state aud1 tor for payment J and any 
county judge who Shall pay, or vote to 
pay. any coat i ncurred, in any criminal 
case or proceeding, unless the same is 
so cert1.f1ed to, shall b e adjudged guilty 
of a misdemeanor." t 

Section 3853 R. s. Mo . 1929 providesa 

"All criminal cost fee b~lle shall be cer­
t i f ied f'or payment a s hereinbefore provided ., 
and i n adc i t1on thereto the circui t clerks 
of e ach county and clerks of all criminal 
court s shall make copie s of a ll original fee 
bills certifi e d t o the state auditor f or 
payment, and shall f ile the same }vi th t he 
treasurers of t heir r e spective count ie s , 
and t he city or s t . Louis, at t he t~e o.f 
t ransmitting the origi nal £or payment., an~ 
when certif ied to the state auditor .for 
pqment, he sha~l draw his war rant on the 
state trea surer and transmit the same to 
the treasurer o£ the county from vmence the 
bill orig-inated• or the city of st. Louis, 
and when any cr1m1nal cos t fee bill shall 
be cert1r 1ed to the county cour t, or the 
audito~ of t he city of st. Louis, f~ pay• 
ment, the county clerk, or the audi tor of 
t he c1 ty of s t. Louis,. shall, wh~n the same 
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I 
I is allowed, draw a war r t..nt on the county . 

trea surer, or the t reasurer of t he city 
ot st. Louis, i n pa~ment · tnereot, and de­
liver the same t o the county treasurer, or 
t o the treasur er of the_ city ot s t. Louis, 
together wi t h a list of the names of the 
various part i e s to whom the fees are due, 
stating the amount due each person. The 
treasurers, on receipt o f any such war r ants 
and fee bills. Shall r ecord the feo bills 
in a well-bound book, arranged with appro­
pri a te headin~s, so -~at the same Shall 
correspona , as near a s may be, with the 
accountis r o\;.ulrE:J-. .. to be kept by other offi­
cers t1 sec tion 1182~ , R. s. 1929•" 

sect i on 3854 R. s. Mo. 1929 pr ovide s & 

"The coun ty trea . tirer s shall pay out of a ll 
such fee s t o the proper owners as t he same 
may be called fort Provi ded, t hat before 
any suCh fees shall oe paid the party to 
v41.om the same i s due shal.l f urnish sat1a­
factory evidence to the treasurer that he 
or she. as the case may be, ia not at the 
tLme indebted to the state or county, on 
account of delinquent back taxes, or i s 
inde bted to the state or county on account 
of any f ine, penalty• forfeitures or for­
feited r ecognizances . or costs for a vio­
l a tion of any criminal s tatute of thia 
state, or for contempt ot any court, no 
matter if t he same shall have been paid by 
oa t h of insolvency a s provided by lawJ or 
i s inde bted to the state or any county on 
account of any funds coming to his bands 
by reason ot any public off icet Pr ovided 
further, that after deducting the amount 
of the i ndebtedness of the claimant, it 
any , on account of any or all of the varioua 
ctiuses her\. i~lb€1 fore cnun:erated , the treasurer 
shall pay him the ba lance, 01ving dupli~ate 
r eceipt s !'or the separa t e amounts paid, one 
of which shall be f iled with the county 
clerk, who shall c~rge the treasurer with 
the same , but i f the inde btedness of the 
clai1nant equal s or exc- e eds the ar;:ount of 
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h i s fees , the treasurer shall give ~ 
credi t for t he amount of his fees, s t a t ­
in ~ on -rthat account , and shall make dupli­
ca t e r eceipts for t he same, one of whiCh 
he shall d~liver to t he claimant and the 
other he shal~ fil e \'lith the county clerk, 

' who shall ~harge the treasurer with all 
suCh r eceipt s , and in h i s r egular settle• 
ment s wi tp the coun ty court the treasurer 
shall make a full and compl e t e eXhibit of 
all his act·a and doings under section 3853 
t o 38 581 inclusi ve." 

In the case of State ex l'el vs . Heege, 40 Mo. Appeals 
650 l.c~ 651 1n a manpus sui t aga ~nst county judge s to allow 
f.eea 1n speaking of a co s t bill coming up f rom a Ju stice Court 's 
~sdemeanor case., t h i cour t said t 

"~~e cost bills were examined, approv-ed 
and cert ified by the judge o~ the circuit 
cour~, and the prosecuting a t t orney of the 
count y . * * .a~ * * " 

Thus we see tb:..t even in misdemeanor case s, the judge s 
and t he prosecuti ng a t torney must certify the cost bills. We 
a l s o se e tha t county judge s can be mandamused to pay statutor y 
f ees al~owable in mi sder:~canor cases. 

Sect i on 3852 R. s. Mo . 1929 make s 1 t a 'li sdet:e u..oor to 
knowi ngly violat e the a i)ove stat ute s and reads: 

Every judge , prosecuting att orney , c lerk or 
justice of the I)eaee who shall knowingly 
violate any provisiort of thi s article~ shall 
be deemed guilty of a misdemeanor, and upon 
co nv i ction shall be f ined not ·exceeding one 
t housand dollars." 

On the quest i on o£ whether or not the justice viol a ted 
Section 4086 , which i s t he s tatut e under the ·general criminal 
code on embezzlement by a public officer, i n the ca se of State 
vs. Bol ln 110 Mo . 210 l.c. 211, t he SUpreme Court sa~c 
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• No provision of the statute is pointed 
out, or found• which directs or authorizes 
the publio school money of the state or 
county to be placed 1n the poasession or 
under the supervision, car e or control of 
a justice of the peace for safe ~ep1ng­
disbursement, transfer, or other purpose., 
and we are unable to see how he, as a 
publlo off icer., can be guilty of embezzling 
.fUnds which never came into h1a poaseasion~ 
under any authority of law, by virtue of 
hia office. If he had no right to the 
poaaeas1on or control of th1a, publ1c money 
as an officer • he would ba ve no greater 
right when act1Dg merely under color or 
pretense of office~ 

! 

"We do notJ t h ink t he languil.ge of the statute,' 
•under color or pretense' of an office, oan 
be construed to apply to an of1'1cer,· who," 
having J.n f a ct. no right to the cus tody ot 
public money, obtains the possession of it 
by falsely r epresenting that he i s entitled 
to its custody by virtue of his office~ The 
sta tute wa's only intended to make one.' act• 
1ng off ic1all7i under color of off~ce only~ 
equally liable for the m1aappropr1ation of 
the public money co~ into hie poasea&i on 
b~ vir~ of his ~posed otf ie1al' rlgh' 
to r eceive 1t,: as be would have J;>een had 
the t1t e to his off ice been pertecti.• 

The above case hol ds t hat there was no off icial em­
bezzl ement, because under the statute de~endant Ju ati~e of 
t he Peace was not authorized to collect the fiDes-; Lance, 
he d.id not r eceive the said fines by' virtue. of his off ice. 
In your ease the fee s likewise were not payable to . 9~ re• 
ce1ved by the justice under~ any statutory provision. 

Aa to civil liabilitJ of officer s tor malreaaance, we 
quote from Knox County va. Hunolt, 110 Mo. 67 l.e. 76: 

• * * * * • The use of the fund for the pay­
ment of ordinary county debts was an act 1D 
direct violation of the constitution and lawa 
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creating·ltbat fund• aDd waa. theretore. 
nothing abort o~ malfeaeano.. Tba t the 
judges wauld be liable ln a private au1t 
to peraon• eapecial ly injured for auch a 
violation of law 1a clear, and we can see 
no rea110n 11h7 th8J' are not liable to tlw 
county." 

CONCLUSIO. 

Answering your firatfqueation. we are ot the opinion 
under the facta submitted ,_nd the holding in \be Bolin ca ... , 
supra. tbat the justice ofl the peace did not violate Section 
4086 R. S. Yo • 1929 • l 

An!SWer1ng your second que stion. we are of t he opinion 
u nder the facta submitted, that the justice of the peace may 
be prosecuted tor violating the provisions of Section 3851, 
and 3852, supra , for not certifying a fee bill to the Circuit 
Clerk. 

Answering ,-our third queation. we are of the op1D1on 
under tba .facta submitted that any judge of tM county court 
who voted to pay this fee bUl w1 tbout r equiring the certU1-
cate a£ tbe Circuit Judge and Proeecut1ng Attorne,- violated 
Seotio.n 3845, ~Npra. ' ~ 

Answering your .fou r th queatioa, we ~• of the opinion 
under the .facta submitt ed and the holding 1n the Knox Count,. 
0 •• ~pra, tbat the members of the county court would ~ 
per sonal,l.y liabl e to the count y f or replacement of su~h portion 
of the money paid to the justice o.r the peace w'hioh did not 
actually r each the parties entitled thereto. We would not 
be prftpar•d to eay' that upon the taeta outlined ln your letter 
~ ·: ;rtHlges of the county court would be persona.1.ly liable to 
the jurora, witnesse s, and counatables tor payment of their 
reapeeti,ve feeth However, if the jurora, w1 tneases, and eon­
stables could Show ~at they were especially injured by the 
1mprope~ payment to t he just ice of the pea.ce., the judge• ndght 
be personally liabl e to them. The question of whether these 
parties were especially injured ia a question of tact ,WLi~ 
would involve more facts than are outlined 1n your le,t er. . 
~e Heege case holds ~bat the county ia liable f or t hese f ees 
wl9.en a proper f ee bill i s p r esented. \1~o not think that 

/~t be. a transpired i n connection with se f ee a has di.s-
- ~rged the count¥ ' • liability, and there~ore , we t~nk the 
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II 
the county is still liable to tbe jurors , ·witneaaea, and con­
stables. 

WK. ORR SAWYERS 
Aaa1stant Att orn_,•General 

APPROVED a 

BARr~ H. KAY 
(Act1ng) Attorney-Gene~al 
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