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PROSECUTING ATTORNEYS: 
DlJTI.b:!::> : NOT REQUIHED TO 
FU•:Pm~S~NT SCHOOL DISTRICTS ; 
LIMITATION OF ACTIONS AGAINST 
C01J1~TY TREASURER : 

. \ 

Prosecuting at torney is not raq~ired 
to represent a school distri~t · in Mi 
action to recover moneys f rom county · 
treasurer. Action against a county 
treasurer for money alleged to have 
been wr ongfully paid out sh ould be 
brought with:3-n three years • 

, January 24, 1939 

J 
) 

,,. 'Y F l LED 

Mr. Frank Huffhines 
Prosecuting Attorney 
Stone County 
Galena. Mi s s ou ri 

Dear Sirs 

) d
.,.,.., 

~his department is in receipt or your request ror 
an o.ffioial opinion which 1s as follows a 

"In Re 1 Opinion rendered December 
21st, 1938- By Tyre W. Burton-To N. 
Elmer Butl er, ~roa . Atty. Stone Co. 

•rn the above opinion, and in regard 
to the same subject, I woul d like to 
be informed a s to whether or not it 
is the duty of a Prosecut1ng _Attorney 
to represent a aomrnon school district 
1n an action t o recover money illegally 
paid out by the County Tr easurer on 
warr ants issued for a prior school year? 

"Is there any l1m1 tation on the time 
for recovering from a County Treasurer 
f or money illegally paid out on suCh 
warr ants?• 

~he duties of tne prosecuting a ttor ney in r ererence 
to repreaenting the state and counties are set out i n Section 
11316, R. s. Missouri, 1929, Which provides as r ollows: 

"The prose cuting attorneys shall co~ 
mence and prosecut e all civil end crilni­
nal actions in their respect! ve counties 
in which t he county or state may be con-
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I 
cerned, de£ end all sui ts against the 
state or county, and prosecute ror­
feited recognizances and actions ror 
the recovery of debts, fines, pena1ti es 
and forreiturea accruLDg to the state 
or countyJ and in all cases. civil 
and crim~, in which changes or venue 
may be granted, it ahall be his dut'J to 
follow and prosecute or de1'end, as the 
case may be, all said causes, for whiCh, 
1n addition to the tees now allowed by 
law, he ahall receive his actual expenses. 
***********~*·· 

By this section prosecuting attorneys are required 
to repreaent the state or county in all matters in which 
the interests of t he atate or county are involved. 

Your request indicates that a school district is 
planning to institut e an aotion against your county treasurer 
for the purpose , of recove~ing moneys whiCh the district 
elaima the treasurer haa wrongfully paid out. 

The acnool district could maintain this action by 
virtue of the provisions of Section 9271, R. s. Missouri, 
1929, which provides in part as followss 

"* * * * * * * * * * * Such distriota 
shall be bodies corporate under the 
numbers and designation thus given them 
by the county courtst and shall by such 
numbers and deaignat1on be oapable of 
auing and being sued; * * * * * * * • 

By this section a common school distri ct may insti­
tute an action when the tnteresta of the district are in­
volved. In the case of School District v. Correll, 220 Mo. 
App. 322, 327, t he sahool~istriot had sued the county 
treasu~er tor moneys wrong.fully paid and one of the defenses 
set up was that the school district had no authority to 
bring the action. The court, i.n passing on the defense, 
said at l.c. 327a 

"Under Section 11197, Revised Statutes 
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1919, plaintiff d1atrict is constituted 
a body corporate aDd is capable of suing 
and being sued. This cause of action, 
as we view it., being wholly independent 
o£ the atatute requiring warrants to be 
f'1rat drawn, we are unable to discover 
any legal impediment to the maintenance 
or this action by the school district 
1n so far as the statutes are Qoncerned. 
(State ex rel . v. Chick, 146 Mo. l .c. 654 , 
48 s. w. 829J State ex rel . v. Henderson, 
142 Mo. 1. c . 605, 44 S. ''· 737.) 

"It is further contended that this action 
could be brought only by the oounty clerk 
or some freeholder. This contention is 
baaed on certain proviaj.ons found in sec­
tion lll88• supra , as followst 'On the 
forfeiture of sueh bond (of the treasurer) 
it shall be the duty of the county clerk 
to collect the same for the use of the 
sChools 1n the various districts. It 
suCh county cle rk Shall neglect or refuse 
to prosecute ., then any free-holder may 
cause prosecution to be inatituted. t We 
construe this section to appl7 Gnl.y to 
actions on the bond or the treasurer. 
There is not a word in the statute author­
izing the clerk or freeholder to institute a 
suit except to eo1leet the amount due on the 

1Dnd. Si nce there waa no bond no such action 
could be maintai ned. Ther e is good reason 
for ltmiting the power of the clerk or free­
holder to the bond itself. 'lhe bond required 
ia given for t he benefit of all the districts 
1n the county. It is , ther efore, proper that 
one person or official should have autnority 
to bring the sui t on the bond in order to 
avoid multiplicity of suita. But where there 
is no bond and the suit affects only one dis­
trict. the reason f or vesting the e.xcluaive 
power ~ the clerk or freeholder vamishes. 
*********~· 
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Following the ruling in the above case your sChool 
district, as a body corporate, may mawtai.n the suit . 
Since the district, as a body corporate. is authorised to 
contract, we think the lawmakers have intended that a 
sChool district may employ an attorney to represent it 
either when it is sued or being sued. In SChool District 
v. Correll, supra, the district empl oyed a .firm t~ repre­
sent it and the question of prosecuting attorney being 
the necessary attorney and it being his duty to represent 
the district, was not ·even r aised. 

• 

As Section 11316, supra, requires the prosecuting 
attorney to only represent the county and stat e in matters 
pertaining t o them, and since the officer must look to the 
atatute for his powers and dut1ea , by applJing the rule 
•The expression of one excludes all others , we think 
that if t h e lawmakers had intended for t he prosecuti ng 
attornew to represent other subdivisions of the state, such 
as road distri cts, city sChool districts, etc . , they would 
have so sta ted . 

In the case of State ex rel . Atfolder, 214 Mo . App. 
500, an action by mandamus was brought by a law .f1r.m to 
compel a drainage district to issue a Yarrant for the .fees 
which were ea rned 1n connection with a bond i s sue. The 
county cour t had ordered t he di strict to issus the warrant . 
The defense of the distri ct was that it was the duty of 
the prosecuti ng attorney to represent the distri ct, and, 
~herefore , the attorneys appointed by the county oour t 
had no author! ty to represen t them, and that they had no 
authority to pay them. The district baaed this defense 
upon Section 11316, supra, ~ the cou~t at 1.c. 505, aaida 

•was it the duty of the prosecuting 
at t orney to r ender the services whiCh 
plaintiffs rendered? Sections 736 
and 738 prescribe generally the duti es 
of t he prosecuti ng attorney. There 1a 
nothing in these sections which may be 
said to pl ace u pon the prosecuti ng 
att orney the du t y of l ooking after 
this bond issue. There are other a eo­
tiona prescribing duties in par ticular 
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cases, but the sections, supra, cover 
the f i eld generally. The bond issue 
of Duek Creek township waa not a mat­
ter of county wide concern. It was 
a matt er that atf e·cted that township 
only. The Act of 1917 provided that 
in a townshi p bond issue thereunder 
the county court shall act for the 
township. The only recognition of 
township organization is that the 
act proVides in seotion ' l 0750 that the 
proceeds of the bond sale be turned 
over •to the treasurer of the distri ct 
or the county or township as the oaae 
may be.• In the reference quoted and 
in secti on 10748 it will be seen that 
not only was to~p organization 
taken into aecount, but also special 
road dist ricts organized under sections 
10800 et se~. and sees 10833 et seq~. 
Revised Statut es 1919. Neither the 
act of 1917, · nor the special road 
district acts , makea · it the duty of 
the prosecuting attorney to advise or render 
service. There ia nothing in the Town-
ship Organisation Act. section 1316• et 
aeq. Revised Statutes 1919• which makes 
it the duty of the prosecuting at torney 
to render the aervi ce rendered here by 
pla1nt1.ft'a . The county court 1n the mat­
te~s pertaining to the bond i s sue menti-on­
ed. in th1s record waa acting for Duck Creek 
township, and had the same authority 1n 
the premises as would the township hav-e 
had, had the duty here placed upon the 
county court been placed upon t he town-
ship board. Seet1on 13169., Re'Vieed Stat­
utes 1919, s ets out the general powers 
of townships under township organization. 
and among t hem is that it .shall have power 
to make such contracts as may be necessary 
to the exer~ise o.f its o~rporate or admini­
strative powera. Section 13170 provides 
that no township shall possess any corporate 
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powers, except such as are enumerated 
or granted by statute, or that ' shall 
be necessary to the exercise of powers 
so enumerated or granted.' By the act 
o£ 1917 Duck Creek township was granted 
the power to vote the bonds mentioned 
in t his record. The county court in 
that instance by direction o£ the atat­
ute acted £or the township instead of 
the township board whic.h usually acta 
for it. It stands conceded that it was 
necessary that same attorney render the 
services whi ch plaint if£s rendered. 
The conclusion, there fore, ia that 1fhe 
county court had the power, acting tor 
the township, to employ plaintiffs. 
Since there is no statute directing 
generally that the prosecuting att orney 
.shall act £or the township in counties 
under township organi zation, it is our 
conclusion tha t it waa not t he official 
duty of the prosecuting attorney to 
render the services wh ich pl.aintiff'a 
rendered." 

We find that nowhere in the statute is it stated 
that a prosecuting attorney shall represent a school 
district. 

CONCLUSI ON. 

Since the school district is authorized to employ 
and pay ita own counsel, and since t here i s no statute 
directing generally that the prosecuting attorney shall 
represent the achool district, it is our conclusion t hat 
it ia not his of.ficial duty to render official. services 
to aehool districts and represent t hem in l~tigation. 

•s to the limi ta ti ons on the time £or bringing an 
action against a treasurer for recovering money whiCh ie 
alleged to have been wrongfully paid out by him, we think 
Section• 860 and 863. R. s . Missouri• 192.9" apply. Theae 



Mr . Frank Huf thines - 'l - January 24, 1939 

secti ons r ead as follows (Section 860)a 

" Civil actions, other t h an t hose for 
t he recovery of real pr operty , can 
only be commenced wi thin t he periods 
prescribed in the following sections, 
after the cau ses of action shall have 
accrued: * * * * * * * -11- " 

Section 863 proVides as followsa 

-withi n three yearss Firat, an action 
against a Sheriff, coroner 0? othe r 
officer, upon a liability incurred by 
t he doing of an act i n his off icial 
capacity and in virtue of his off ice, 
or by the omission of an official 
duty, including the non-payment of 
money col~ected upon an execu tion 
or otherwise; second, an action upon 
a statute for a penalty or f orfeiture, 
Where the action is given to t he pa r ty 
aggrieved, or to such party and the 
sta te . " 

In the case of SChaeff er v . Bernero, 11 Mo. App. 
562, t he court held that th e cau se of action against an 
officer. for failur e to pay money wrongfUlly retained doea 
not a ccrue s o as to set in motion the stat u t e of 11m1-
~ations until there has been a demand of payment or a 
r eturn or a report of the of fi ce r showing suah money haa 
been paid. 

[n the caae which you have submitted the date the 
treasurer made his r eport showing t hat he paid the moneys 
ou t , which you claim were Ulegally paid, 1D uld be t h e 
dat e on which the atatutes begin to run and would be 1n 
eff ect tor three years from t hat period . 

COUCLUSI ON. 

It is, t he r efore, the opinion of t his department 
that an action against a county treasurer fo r wrongfully 
payi ng out a chool moneys should be brought within three 

v 
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years from t he date t he treasurer makes his report show­
ing that such moneys have been paid out by him. 

Respectrully submit t ed 

TYRE W. BURTON 
Assistant Attorney General 

APPROVQz 

coVEtL R. Ht~i11 
(Acting ) Attorney Gene ral 

TWBzDA 

~ . . . 


