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ounty treasurer cannot be appointed court"\ :eporter 

the 21st Judicial Circuit, and he cannot appoint 
4 irst cousin of his wife as deput y county treasurer. 
~· nepotism statute affects the office of treasurer. 

J anuary 7, l93i 

FILED 

Hon. w. R. J . Hughes 
Prosecuting Attorney 
Iron Cotinty 
I ronton• ~i i ssouri 

Dear Sir: 

We have your letter ot January 5th requesting 
an opinion rrom this department, ,wbich r eads as tol~ows : 

"The man who just recently was el ected 
and qualified as County Treasur er has 
been notified by the newl y elected Cir­
cuit Judge or the 21st Judicial Circuit 
t hat he intends to appoint him Court · 
Reporter t or the circuit, and has asked 
him to attend court at Hillsboro onday, 
January 9th. to serve temporarily as such 
reporter. 

"Ral ph Keith, the Treasurer mentioned, 
has asked t hat I secure a lett er of 
opinion from your office as to his r i ght 
to serve in both capacities. He tells 
me t hat he intends to res i gn as Treasurer 
i t the appointment as Reporter is made 
permanent but , vmile he is merely temporarily 
helpi ng out , he does not reel like giving up 
t he office to which he was elected. 

"I can find nothing i n the law t hat covers 
the case . I read t hat t he Treasurer shall 
maintai n an off ice and be present during · 
working hours tor the t ransaction or the 
business, but I f ind nothing to indicate 
that he cannot at the same time do other 
county work , nor t 'hat he is pr ohi bited from 



Hon. w. R. J. Hughes -2-

) 

_j 
I 

holding two offices a t t he same ttme. 
a t pr esent he ha s, as an ass1stan• paid 
by himaelr, a girl who is a cousin Of 
his wife's in his employ. 

" I should like an opinion from your 
of fice on the following points.; 

a. Cu he accept the temporary work 
and keep his Treasurer's position? 

b. \Vould he be permitted in l aw to 
transact the business of t he Trea­
surer' s ottice by agent? 

c. Does the nepotism statute affect 
this off ice or Treasurer? 

d. I s t here anything in the law that 
would compel Keith to resign aa 
Treasur~r before he could do temporar, 
stenographic work elsewhere on occasion? 

"Since the matter i s urgent and I would 
~ot like Keith' s opportunity to tail him, 
I should appr eciate an immedi ate repl7 so 
tha t I may advise him aceordiugly. " 

Section 12150a, Laws ot Mi ssouri., 1937, page ' 25, 
reads as follows: 

"On the Tuesday after th~ tir st Monday 
i n NoTember, lg38., and eTery tour (4 ) 
yea rs thereafter t here shall be elected 
by the qualified Toters of t he several 
counties in this s t ate, now or hereafter 
haTing a population of less than ~.ooo 
inhabitants and in counties having a 
populatioa ot 75, 000 and leas than go.ooo 
inhabitants, according to t he last Decennia l 
United States Census. a county trea surer, 
who shall be oammiasioned by the couatT 
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court or his county, and who shall 
ent er upon t he discharge ot the 4ut1ea 
ot his offi ce on the tirst day or January 
next succeeding his election, and shall 
hold his of f ice t or a term of tour ( 4 ) 
years , and until his successor is elected 
and qualified, unless sooner remo?ed trom 
office. Provided , tha t nothing in this 
section shall apply to counties under 
township organi zation. " 

Iron County, according to the 1930 census, has a 
populat1on ot 9 , 6•2 and comes within the bracket ot this 
section. 

As stated in your request, Ralph Keitb was el~cted 
to the ottice ot county treasurer at the last general 
election, and I am presuming that Iron County doea not 
operate under township organization. 

Section 12138, Laws ot Missouri, 1937, page·~'· 
reads as follows: 

'~nleas otherwise provided by law, the 
County Court shall allow the treasurer 
tor his services under this article such 
compensation as may be deemed juat and 
reasonable, and cause warrants t o be drawa 
therefor. " 

Section 11202, R. s . Mo. 1929, reads as f ollowa: 

"Any person elected or appointed to any 
county, city, town or township ottice in 
this s t ate, except such ottloers as may be 
sub j ect to removal by impeachment, who 
shall t ail peraonallJ to devote his~• 
to the performance o the duties-a? such 
otrioe, or Who shallbe guilty otany 
w1 ltul or fraudulent violation or neglect 
of any otticial duty, or who shall knowingly 
or willfully tal~ or ~etuse to do or pert~r.m 
any o(f icia l act or duty which by law it ~• 
his duty to do or perform with re~tpeot to 
the execution or entorc«~ent ot the criminal 
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l awa or the state, shall thereby tor­
tel t his office, and may be remoyed 
theretroa in the manner hereinafter 
proYided." 

Vnder Section 11'118, R. s. Mo. 1929, a court ~­
porter is au officer or the court and is appointed tor 
the same period tha t the judge is elected tor who appoint• 
him. It was ao held in the case ot State "'· Cooa, 295 
s. w. 1. c. 823, where the court said: 

"The decision in the . oKay Case was 
handed down April 8 , 1913. The Legis­
lature of 1919 (Laws 1919, p . '113) re­
pealed sections 11231 and 11244, R. s . 
1909. and in lieu thereof -enacted sec­
tion 12168. R. s . 1919, whloh proYidea 
tha t the officia l court reporter ' shall 
hold his ottice during t he ter.m for 
which the judge appointing him was 
elected.' It was eYidently the purpose 
and intent or the Legislature to remoye 
the ambiguity referred to in the Uc~ay 
opinion, and to fix definitely the term 
ot office or the official court reporter 
as the term tor which the Judge appoint­
ing him was elected." 

The l aw does not provide tor the temporary appoint­
ment ot a court reporter. 

Section 11719, R. s. Mo. 1929, ~eads as tolloWf: 

"It shall be the duty ot the otticial 
court reporter so appointed to attend the 
sessions ot the court, under the direotio~ 
of the Judge thereof; to take tull steno­
graphic notea ot the oral evidence ottered 
in every cause tried in said court, toget~er 
with all objections to the admissibility ~t 
tastimony, the rulings ot the court thereon, 
and all exceptions taken to such rulings; 
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to preserve all official notes t aken in 
said court for future use or reference, 
and to furnish to any person or persona 
a t r anscript ot all or any par t of said 
evidence or oral proceedings upon the 
payment to him ot the tee hereinafter 
provided. " · 

l ~-

It will be noticed by t his •ection that i t is the 
duty of the ofticia~ court reporter so appoi n\ed to attend 
t he sessions of the court, under the direction of the Judge. 
Under the duties as set ou~ in this section, it would be 
necesa~ for the court reporter to leave the county ~n 
order to t ake the evidence in other counties in the Judicial 
district. 

It can readily be seen that the duties of both 
offices are incompatible and conflicting tor t he reaaOR 
that th~ circuit would be outside of the county of IrQB 
and the incumbent county treasurer could not attend per­
sonally to both dutie•• 

In the case or Stat e ex rel. Tilley v. Slover, 11~ 
Mo. 202, 1. c. 206, the court said: 

"In the light of t he foregoing provision 
in the fundamental law of the state, it 
i s immat eria l wAether t he duties of 
stenographer of the circ\lit court of 
Buchallan co\Olty are so incompatible w1 th 
thoae of the stenographer of division 
number 2 of the circuit court of J ackson 
county as that the aocep,aaoe of the 
former position by the relator would, at 

• ca.mon law, have been held to have been 
such an abandonment of the latter as that 
the same became ipso fao\i vacant or not. 
The grave abuses that cou d , and did creep 
into t he public service under that l aw, bf 

· which the honors and emoluments of an of­
f ice could be accepted by one person and 
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the performance of ita dut1ea •raraed 
out' to anot her , for oonvenie~e or prof-
1\, rurn1shecl a cogent and suff ici•n' 
reason ror this constitutional ena~tmen~. 
The wholesome doctrine that ' public otrio• 
is a public trust' was ~ort1f1ed by ita 
provision, declaring 1 t also A pe·raop!l . 
trust. and that no ;person should there­
alter hol-d ortlce in th1a a-ta.te who · did 
not RJr•o!!lll d-.ot• his t!'! to the per~ 
tormance of his .offi~ia~ duties . That he 
may haye deputies, -wbo, under his super­
viaion and control, may assist him in the 
performance ot his otfi.cial t\mctiona, do~a 
not dispense with. nor in any way lessen 
his obligation to personally deYote hie 
time to their pertormanoe. That this wista 
and salutary proy1s1on or the OO"n.sti tutlo~ 
may be enforced through the proY1eiona ot 
the statute under consideration as to \hi• 
particular cla ss ot officers.. we have no 
doubt. " 

hd also at 1 . c. 298 the court said: 

'Hrhe phrase "miaconduot in ot"flce' 1a 
broad enough to embrace any Wilful mal­
teaaaD.ce , misfeasance or nonteaaance in 
oft1oe, and it cannot be doubtea that an 
official stenographer who wilfully seta a~ 
naught this constitutional prohibition by 
re:rusing to personally de'fOte his time to 
the performance ot his otticia~ duties. 
whatever his reason therefor may })e·, is 
guilty of miaconduet in of't1ce. within th' 
meaning ot the statute. and may be remoye~ 
from ottice by the judge ot the court ot 
which he is such an ottloar." 

IID the case of State v. Yager, 250 :uo .. 1. c.· ~3. the 
court saJ.d: 

, 
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"It was his duty under t .e law to be 
and remain in s.ttendance upon the cir-
cuit court ot his county when the same 
wa s in session (Sec. 11212 , R. s . 1909 ), 
unless by other presaing official duties , 
or by i1lneas, or SQ&e other lawtul reaao~ 
he was prevented theretram. In other wo~a. 
defendant had no right wilfully • w1 thou~ 
cause, to absent himself trom his county 
and State, as the record shows that he di4. 
during the t'WO daya mentioned in the in­
struction complained ot in this case . It 
he had the right t o so absent htmeelf tor 
two daya , without any excuse whatever, and 
wilfully, as he did, then he had the righ~ 
to absent himaelf for two months or two 
years , and it is no excuse that during his 
absence his deputies may have performed aa 
well, or better than he, the duties made 
incumbent upon him by law. Especi ally upon 
the facts in this case wae this inatruction 
properly refuaed and t he oonverae thereof 
properly given. This is so tor the reason 
that the proof shows that the absence or 
the sheriff from hie attendance on the ooqrt 
was due to the tact that he had tled to a 
foreign State with the intention and solely 
tor the purpose ot avoiding arrest upon a 
warrant tor a criminal offense , to-wit, tor 
assault and battery, which warrant was , as 
he well lalew, in the hands of the coroner 
of Pi ke county tor s ervice on him. What ie 

- here s aid will dispose ot the exceptions 
t aken by defendant to the retuaal ot the c'Ourt 
to permit htm to show that during his absence 
certain deputy sheriffs properly performed 
the duties of his office. ~s we have said, 
it was no excuse tor his der eliction that 
certain deputies appointed by him may have 
done the work tor which he was elected. Ther e 
are certain elements of personal selection 
and personal reaponaibilit7 imputed as domJ.nat-
1ng the m1D4a of the voter• in the election ot 
officers who shall pertora the atatutor.r dut1aa 
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in the several counties. To take t he 
view or defendant woul d be tant amount 
to saying t hat t he selection or the 
voters i s transferable and delegable on 
the part and a t the,unrestri oted Will ot 
t he elected, a thing which the Constitution 
i tself specifically negatives, by providing 
generally that officers shal.l devote their 
time personally to the duties of the several 
offices t o whicb they have bean e lected. 
(Constitution ot 18'7~, art . 2, sec. lB.) 
We must therefore rule these objections 
and all ot t hem against defendant." 

A public off icer of Iron County does not come Within 
the prohibition of Article IX, Section 18 , Const1tut19n ot 
Missouri, beoause this s ection only applies to cities or 
counties having more than 200, 000 inhabitants. 

~rticle IX, Section 18, Constitution of Misa~l, 
reads as follows: 

"In cities or counties having more t l an 
two hundred thousand inhabi tents, no per-
son shall, a t the same time, be $ state 
officer and an off icer of any county , cit7 
or other municipality; and no person s hall, 
at the same t~e, till two municipal ortioes, 
either in the same or different municipalltiea; 
but this aeotion shall not apply to notar~ea 
public, justices of the peace or otfloera ot 
t he militia. " 

In view of the opinion rendered in the ease of State 
v. Slover , supra, and t he oase ot State v. Y~ger , eup~a , the 
county treasurer cannot operate or oarry out the duties ot 
hi s off ice either by l awfUlly appointed dep~ties or b7 agenta 
lt he should absent himself from t he county. 
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The appointment or the first counsin ot the w~te 
of the qounty treasurer a s an assistant would be a viola­
tion ot Article XIV , Section 13• ot the Constitution Qt 
biasour~ • . wnich reads as follows: 

"Any public officer or emploJe of thla 
State or ot any polit ica l subdi Tis ion 
thereof who shall. by virtue of said 
office or employment, have the right to 
name or appoint any person to render aer­
vioe to the State or to any political 
aubdiTision thereof. and \~o shall nwne 
or appoint to such service any relative 
within the fourth degree, either by con• 
sanguinity or affinity. shal.l ther•by 
forfeit his or her ot'tioe or employment." 

' 
~t was so held in the case of Stat e ex 1nf. No~an 

v. Elll., 1. c. 164, where the court said: 

"The entire ~rend of r ecent legislation, 
the recent i nterpretation or the relation 
ot husband and wite, is to make them 
different pe·rsons . each having individual 
rights independent ot the other; eaoh re­
sponsible tor his or her conduct, independint 
of the other. The old tiction of oneness n 
a legal sense has been entirely abroga,ed 7 
the statutes and by judicial. interpretatio • • . 
The only reason tor saying that a man is n't 
related to his wife has disappeared. With 
t he disappearance of the reason the thing 
disappears; when ~he reason for a rule ot 
law t ai ls, the rule f ails. When the reaao$ 
t or a definition of a legal term oaaees, tlle 
definition is obsolete. Si.:nce at common 1• • 
t he reason a man was not related to his \vif• 
was because his wife had no separate legal 
existence , and since undeR modern interpre'!-' 
t ationa aD.d moderu statutes she has come into 

. existence and at law she is a s distiaet anA 
individual as he is, then the fiction of no 
relationahip vatlishes. She is related to ll.im 
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by affinity by reason ot the engage­
ment before the marriage , and that re­
lationshi p of affinity continues after 
the marriage . The absurd fiction that he 
could not be related to her . but ia re­
l ated to her blood kin by marriage , dia­
appears entirely. 

"It is suggested that in using oo~on-law 
t erms la\\!llakers are presumed to u•• th• 
in their common-law significance , and in~end 
to have them applied as understood at cOIQ­
mon law. There is another rule superior to 
t hat , which is that the intention ot the 
l awmakers and Consti tut1on-makers mus.t be 
gathered when interpreting an act or a 
co~stitutional proTision. Lawmakers and 
the people adopti ng a conatituttonal pro~alon 
haTe a right to put an inte·rpretation on 1the 
words t hey use which meets their intention. 
They can de~ine their language as t hey p~ease 
and , if t hey see fit , can give a common-law 
phrase or word a meaning entirely oontr~ to 
its ancient usage . This the Legislature ~· 
done in Section 6632 , Revised St at utes. li)li • 
and t he Constitutional Convention ot l924l a.nd 
the people have done i n ·adopting Section ~3 . 
Artie~e XIV. The debates in the 00Jlatitu.­
tional . Convention sho\Y tha t 1 t was intended 
to apply to wives of official s , and as a 
matter of common knowledge the voters in 
1924 so understood it. 

"These respondents, having the opinion o't 
t he ·At t orney- General upon which to proceed, 
are not to be blamed mor ally f or appointi~g 
their \vives as their deputies . Neverthel~ss 
t i ey have f orfeited t heir off ices, and there­
f ore ous t er i s ordered in each case. " 

Also, in t he case of St ate v. \Vhi ttle, 63 s . W. (2d ) 
1. c~ lOl, the court in setting out the stat ement of f~ota, 
said: 
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"Origi nal proceeding in t hi s court. 
Inrormation in t he nature of quo warranto. 
In substance it is alleged t hat , at a la~ 
.ful meeting of t he board of directors ot 
a common school district i n k iller county, 
Logan Stone was by sa id board amployed 
and contract ed wit h as teacher ot the 
school in said district; that Stone is a 
first oouaia by affinit y ot respondent 
Otto ~hittle , a director of said district; 
t hat he was so employed by said board aa 
the result ot re~pondent Whittle and aaotlier 
director of t he district voting ~n t avor ot 
him f or the position; that t he other direqtor 
of sai d dist r ict voted against the employ. 
ment of Stone to teach t he school; that 
respondent 1bittle , by voting to employ Stone 
as teacher, viol a t ed section 13, art. 14, ot 
the Constitution , and t hereby fo rfeited his 
offi ce as direct or or t he school distri ct. 
The case \vas submitted on respondent Whit~le'• 
demurrer to the information." 

And at 1 . c . 102 the court said: 

11 I t follows that respondent , lhit tle, haa 
forfeited his of fice of school director ot 
said dist rict , and therefore ouster is 
order ed agains t him." 

&eetion 3, Laws of i ssouri, 1933, page 576, provide• 
as toll~: 

"Every county of f i ci al mentioned in this 
article , except t he Circuit Clerk , shall 
be entitled t o such number of deputies 
and assistants, to be appoint ed ~ ~ 
official , a s he or she may deem neceas&rT 
for the prompt and proper discharge of the 
duties of h1s or her office. * * •" 

Under this section. deputy county treasurers are 
appointed by t he county treasurer him8elt, but the county court 
fixes the ~compensation and number of such deputies or aasiatanta. 

• 
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I f the county treasurer should appoint .t he tirst cousi~ 
or his ~:re , he would be violating Article ·av, Seotioa 13, 
ot t he Mi s souri Const i tution. 

CONCLUSION 

(a ) In view or the above authorities , it is the 
opillion ot this department t hat a county treasurer, dul1 
eleo\ed , 1Ce.nnot accept temporary work as a court repor\er 
outside ot his county and still hold the posi~ion or county 
treasur er. He would be sub ject to oust er proceedings as 
set out 1~ Section 11202 , R. s . ~o . 1929 , supra . 

(b) It is f urther the opinion ot this department 
that the ~ounty treasurer cannot abandon his ottioe or absent 
himaelr t rom t he county and transact the business of ~nat 
offioe ei;her by l awfully appointed depu~ies or by an ~gent. 

( c ) It is :further the opinion or this department 
t hat the nepotiam statute af:feots the or t ice or county 
treasurer tor the reason t hat the county treasurer h1maelt 
appoints the deputies as permitted by t he county court. 

(d) It is turther t he opinion ot this depa rtment 
that it Ralph Keith shoul d act as oourt reporter in another 
county other than Iron county , he would be sub ject to ouster 
as set out !n Section 11202, supr a , and t or the :rurther reaaon 
t~' the ~aw does not provide for the temporary appointment ot 
a court reporter, but he must be appoi nt ed tor the same period · 
ot time a s that for which the ci rcui t j udge vmo appoint, him 
is electe(l. 

Respect fully submitted 

W. J. BURKE ' 
Assistant Attorney General 

APPROVED: 

J. E. TAlLPR 
(Acting) Attorney General 


