COUNTY COQURT: ) Court'may pay board and lodging of jury
; kept together in misdemeanor case.
JURORS: )
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Honorable ..ndrew Howard
rrosecuting Attorney
Christian County

Ozark, Missourl

vear oir:

this will acknowledge receipt of your letter of
Hebrvary 18, 1939, whick 1s as follows:

".he sheriff of this county has put
in a bill to the County Court for
the board of Jjurors while deliberat-
ing on misdemeanor cases., The blll
covers a number of misdemeanor cases
whlch have been tried in this county
during the past three years,

"sectlon 3826, K, S, wo., 1929, makes
provision for compensation to the
sheriff for boarding Jjurors while they
must be kept together on felony cases,
but I do not finc any statute making
such provision in misdemeanor cases,

"Can the County Court properly allow
the sherirff's above mentioned billz"

section 35682, R, o. ko, 1929, provides that,

"iith the consent of the prosecuting
attorney and the defendant, the court
may permlit the jJjury to separate at

any adjournment or recess of the court
during the trial in all cases of felony,
except in capital cases; -and in mis-
cer.eanors the court may permit such
separation of the Jjury of its own
motiom, + + "
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This section, as we read i1t, makes it mandatory to keep the
jury together in a capital case, authorizes separation of
the jury in other felony cases if done with the consent of
the prosecuting attorney and the defendent, and permits the
court to use his own discretion on whether the jury shall
be kept together or permitted to separate 1ln misdemeanor
CaSe s,

section 3826, L., 5, k0., 1928, provides in part
as follows:

"# # %#und 1n all cases of felony,
when the jury are not permitted to
separate, 1t shall be the duty of
the sheriff in charge of the jury,
unless otherwlse ordered by the
court, to sup.ly them with board
and lodging during the time they
are required by the court to be kept
together, for which a reasonable-
compensation may be allowed, not to
exceed two dollars per day for each
juryman snd the officer in charge;
and the same shall be taxed as
other costs in the ecase, and the
state shall pay such costs, unless
in the event of conviction, the
same can be made out of the defend-
ant,

Thus 1t appears thut while the court might, if it
so desired, keep the jury in a misdemeanor case together,
yet the above sectlion makes no provision for the boarc and
lodging of said Jury. Our research has not disclosed any
section which does attempt to provide board and lodging
costs for the Jury in misdemeanor cases, and we feel reason=-
ably sefe in asserting that there is no such statute,

However, such a situation as this 1s not without
precedent. In the case of CLtate ex rel. v, smith, 5 ko, Appe.
427, the proposition before the court was very similar to the
instant question. In that case the lLarshal of the Criminal
Court in the City of St. Louls had presented a bill for board
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of jurors kept together by the court, lhis bill had been in-
curred on order of the court directing the marshal to receive
bids for that purpose, The Clty Auditor refused to audit
sald account and the sult was one to compel him to do so.

At that time there was a statute applicable, which
authorized the payment of the board of jurors held together
in murder trials, Vhile the opinion 1s not clear on this
point, we infer that the bill in guestion was not for the
board of Jjurors in murder trials because, if otherwlse, there
could have been no question for the court to pass upon.

e quote from varlous parts of the opinion because
of comments running throughout concerning the avallabllity
of mandamus., 1he court said at 1. c, 489, 431, 432 and 433:

"It is the duty of the judge of the
Criminal Court in many cases to direct
that the Jury shall be kept together
until discharged by him at the close
of the case, MicLean v, The state, 8
L0e 1633 33 Lo, 483, 'hilst kept to-
gether, they must be fed, in common -
wilth the offlcer in whose custody they
are., thilst the court has the right
to direct that the jurors shall not
choose, each for himself, where he
shall eat, it has no power whatever

to compel each Juror to pay for his
own meals. JThe feeding of the jurors
is, therefore, a necessary expense,
without incurring which the business
of the court could not be carried on,
and the adminlstration of criminal
Justice must come to an end.
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"To direct that a jury shall not be

fed at the publiec expense, is to
direct that it shall not be kept to=-
gether during a protracted trial,

This 1s a matter in the control of

the Jjudieiary department of the govern-
ment; and will remaln so, unless the
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people, in their sovereign capaclty,
shall change the organic law of the
state in that particular,
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"In .atson v, koniteau County, 53

LOe 133, the guestion came up as to
which of two countie: was liable for
the board of a jury in a murder case,
# 4 3 lhe Supreme Court says that,
though there is no express statutory
provision for such an expense, there
is no question of the power of the
court to make an order keeping the
jury together, and directing that they
be provided with board and lodging,
and cites Commissioners v, lall, 7
Vatts. 200, where Chief Justice Gibson
held a county liable for the expense
of boarding and lodging & Jury, saylng
that such expenditures are, like light
and fuel, incldental to the holding

of a court, and raise an implied obli-
gation on the part of the ecounty to pay,
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"ihe Criminal Court could not empanel

2 Jury in a capital cause if 1t had no
means of feeding them during the progress
of the trial; because it would be error
to permit the Jurors to separate, and

it might be the grossest cruelty to keep
them together."

This case goes on the theory that the court has inherent power

to incur ary expense necessary for it to exercise its functions
as a court and that even though no statute expressly authorizes
the payment of such expense the county is bound to do so.

The situation on the iIn:stant question 1s, that where
the court deems it necessary to hold a Jjury in & misdemeanor
case together, as 1t is authorized to do, that, even though
there 1s no statute providing for the payment of the board and
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lodging of saild jury, the county is bound to pay sald bill
because refusal to do so would i:palr the functions of the
court,

Conelusion,

Therefore, it 1s our opinion that the county court
should audlt and allow any account presented by the sheriff
for the board and lodging of jurors kept together on mis-
demeanor cases under the orders of the circuit court,

Hespectfully submitted

- LaURENCE L. BRADLEY
hsslstant Attorney-General
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bARRKY He KAY
(acting) Attorney-General



