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ELECTION UON'11,.~ST : LEGISLATURE : • Repr esentative entitled to 
receive emoluments of office 
f rom State Trea sury upon 
de t erminat ion of election c ontes t . 

June 29- 1939 

11 r . W. f.. . Holloway 
Chief C:I.erk 
Audi tor's Office 
Jef f'erspn City, Missouri 

Dear Mr~ Holloways 

FfL Eo j 

i/1) 
We wish to acknowledge your request for ~ opinion 

under ~te of June 26, 1939, as follOW81 

"During the 60t h General Aaaembly there 
was a oonteat filed by Mr . w. N. Kosier 
of' Clark County contesting the election 
ot Mr . Orvey c. Buck, who had been certi­
fied by th~ County Clerk as the Represen­
tative-elect of Cl ark County. 

Mr . Buck was regularly certified to this 
office for all the compensation du. a 
Representative throughout the entire Ses­
sion, however, the Committee on Elections 
made ita report to the House on May ,16th 
but the report was not acted upon by the 
House of Representatives until June 24th, 
at wbich ttme the House accepted the re• 
port of the Election Committee which held 
that Mr. Mosier was the duly elected Rep­
res.entat1ve of Clark Colmty1 l.Uasour1 . 

\Ve would like to have an opinion tran your 
ot'fice concerning the pa;yment of milleage, 
per diaa, postage and sal&rJ to Mr . Koaier." 

I n addi t1on to the !'acts set out in your letter, we 
have ascertained t'ran the House Journal of the 60th General 
Assembl y that Mr. Buck was sworn in aa a menbe1' of the 
House of Representatives on January 4• 1939, and that on 
the following day Ur . ! osier tiled an election contest. 
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Seption 11423, R. s . Mo. 1929, provides as followas 

"Whenever any office, elective or appoint-
1 ve, the emoluments of which are required 
to be paid out oi: the state treaaurJ, ahall 
be contested. or dlaputed by two or more 
persona claiming the right thereto, ~r by 
information in the nature ot a ~uo warranto, 
then no warrant shall be drawn y the aUdi ­
tor, or paid by the treasurer, for the sa• 
l &rJ by law attached to said offi ce, until 
the right to the same shall. be legal.l.7 de­
ter.mined between the persona or partiea 
cla~ing such right: Provided , however, 
and it 1a hereby further enacted, that in 
all cases when the peraon to wham the com• 
m1aa1on for such office ahall have isaued 
ahall deliver to the party conteating hia 
right to such office a good and su1't1cient 
bond in double the amount of the annual 
aal&.r'f of such office, conditioned tbat if, 
upon f i nal dete~nat1on of the rights or 
the contestants, i t shall be decided that 
the obligor is not. and that the obl i gee 
therein is, entitled to the office ~n con­
troversy, he ahall pay over to the obligee 
the amount of sal.ary tmaret'or drawn by h1l:1 
as such officer, together with ten per cen­
tum interest thereon fran the date o£ the 
recei pt of each inatallment r eceived by 
him, then• and in such case,notwithstand.ing 
the provisJ.ons ot this law, a warrant may 
be drawn b7 the aud1 tor, and paid ·b)- the 
treasur~r to the person holding the cam­
mission aforesaid, tor the amount of hia 
aa1ary, as the same shall became due. It 
shall be the dftz of ~ person contesting 
th8 eliOt!Oii o axq aUCli Ol'llcer to gtdj . 
ii'Otice of aucnoonteino the state ,a -
tor, anTn'O"'i\ich eonteatslii!'l be he,ard 
or determine!"Uiitil he 8hi11 aatr•:tz tlie 
tribun&i t:£CM auchoontest thit auoh 
notice !!!!. -...!!! g1 ven. * 

.. -
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Article 4, Section 16, of the Conatitution ot ~isaour1 
provides that mem·oers of the General Aaa~b~y rece~ve tram 
the public treasury such oanpensation for their servicea aa 
may tr~ t1me to time be provided by law, as followaa 

•The membera of the General Aaa11:1bly ahall 
severally r eceive from the public treaaury 
auch compensation for their aerviGea as may, 
from time to time be provided by law, not 
to exceed t1ve doilars per day for the first 
seventy d&rJ'a ot each session, and a.t"ter tbat 
not to ex.ceed one dollar per day tor the. re• 
mainder of the ses sion, except the firat aea• 
aion held under th1a Oonati tution_ and dur­
ing reviaing aeaaiona, when they ma7 rece1Ye 
five doll~• per day tor one hundred and 
twenty day~, and one dollar per day for the 
remainder ot auoh aeasiona. In addition to 
per diem, the m-.nbera ahall be enti tled to 
reoei ve traveling expensea or m.1.leag•, for 
any regular and extra aeaaion not greater 
than now provided by lawJ but no member 
shall be entitled to traveling expenses or 
mileage tor any extra aeaaion that ma17 be 
called within one day atter an adjournment 
ot a regu1ar aeaaion. Cammttt .. a of either 
houae, or joint ccmnitteea ot both housea, 
~ppointed to examine the inat1tut1ona of the 
State, other than thoae at the seat ot goy­
ernment, may receive the1~ aotua1 expenaea, 
neoeaaaril,y incurred while in the perform­
ance of auoh duty J t~ items of sueh ex­
pense a t o be returned to the ehainnan of 
such committee, and by ~ certified to the 
State Auditor, before the amne, or anr part 
thereof, can be paid. Each member ~y re­
ceive at each regular seaaion an ad~tional 
aum o £ thirty dollars, which aball be in 
full t or all atationery uaed in h1a official 
eapa.oi ty, and all po.atage, and all other 1n­
e1dental expenses and perquiaiteaJ and no 
allowance or emoluments, for any purpoae 
whatever., shall be made t o or reoe1 ved b7 the 
mambera. or any member of either house, Gr 
ror t heir uae. out of the con tingent fUDd 
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or otherwiae, except aa herein expressly 
providedJ and no allowance or emolument, 
for any purpose whatever, shall ever be 
pai d to any officer, agent, servant or 
employe of either house of the General As­
semoly, or of any committee thereof, ex­
cept such per diem as may be provided for 
by law, not to exoeed five dollars. " 

In the case of State v. Gordon, 149 s. w. 638, 1. c . 
642, 24ti Mo. 12, 1:18.lldamus waa sought by the State Superintendent 
of Schools to compel the Auditor to 1aaue a warrant t or his 
salary. The Auditor re~aed becauae - ~f a pending c ontest as ' 
to relator's right t o the of fice, and cited Section 11423, aupra 
requiring him to withhold iasuanee of warrant until the right 
to the Qffice was legally deter.mined. The court said: 

"Dealing as it does e.x.clua1 vely w1 tb funds 
in the state treasury. it appli•s to each 
and every office hOlder lfho is- paid direct­
ly from the treasury.• 

The mStlbers of tho General Assembly being paid tor their 
serVice~ from the public treasury, Section 11.23, aupra, would 
be applicable to a contest pending i n the Legisla-ture. It 
is to be note~ however, that the last sentence of said section 
provide~ that no oonteat is to be heard by the tribunal trying 
the con~est until the party contesting the election satieties 
it that notice baa been given to the Auditor. 

Article 4, Section 17, of the Missouri Constitution 
provides i n part thata 

"Each bouse * * ~ shall be aole judg e of 
the qualifications, election and returna 
ot 1 ta own mecbera * * it. • 

Insofar as Section 11423, supra, aeeka to 1mpoae a 
prohibition upon the Legislature to dete~ne the qual ifications 
ot its members. it is unconstitutional. However, unconsti tu­
t1onal11;iy of part of t he statute does not render the remainder 
thereof invalid. In the case of Barker v. St. Louis County. 
340 Mo. 986• 104 s . W. ( 2d ) 371. the court aa1da 
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•The i nval1d1 ty ' of a part of a a ta­
tute doea not render the remainder or 
the sta tute invalid where enough ""* 
maina, a.1't-er discarding the invalid 
part, to &how tne legialative int•nt 
and to fUrnish sufficient meana to 
effectuate thit intent. ( St a te ex 
rel. McDonald v. Lol~ia, ~26 Yo. 644, 
33 s. w. (24) 98, 1. o. 100, and cases 
there c1 ted." 

Th$t no notice waa recei ved from the contesting party 
of the contest could not be i nterposed aa reaaon for failure 
to pa{ the de jure manber in view of the expresaed mandate 
that no warrant aball be drawn by the Auditor", until the 
rights to the ofriee be •legally deter.mined between the 
personB or parties claiming such righta ... 

I t having been dater-mined that Secti on 1142~, aupra, ia 
applicable, the questi on aria~• whether the de jure member is 
ent i tled to •payment of mileage, per diem, poatage and salary• 
i n view or the fact that the de facto member, Mr. Buck, baa 
been paid "all the compensa t i on due a repreaentati ve throughout 
the entire session". 

Mecham on Public Officers, Seot1on 332, page 222, declares 
that if payment 1s made to an orficer de facto, an off icer 4e 
jure cannot recover his salary or other compenaation f rom the 
gover~nt. 

"But it is held that i f payment of the 
salaey or other canpenaation be made by 
the governaent. i n goed ra1th, to the 
office de facto while he ia still in 
poaaesa!On of the office, the government 
cannot be compelled to pay it a aecond 
time to the officer de tur• when he baa 
recovered the oftice;-a east where the 
officer ~ facto held by color of title. 

' I t is plaLn,t aaya ANDREWS, J., •that 
in many caaes the duty tmpoaed upon the 
fiscal of ficers of the State, counties 
or citi es to pay official salaries, 
could not be aafely perforaed ~eaa 
they ar e justified in acting upon the 
apparent tlt~e ot cla~ta. The cer­
tificate of boards of canvasaera oe~ti-
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, tyi ng the election of a person to an 
elective office is prima tsaie evidence 
ot the title of the peraon whoae elec­
tion is certified. But it orten hap­
pena that. b1 reaeon of irregularities 
i n conducting the election.. or the ad• 
mission of disqual ified votera. the ap­
parent t i tle is overthrown and another 
person ia adjudged to be right.tu1ly en­
titled to the office. But tbis can 
seldom• if ever. be ascer tained, except 
o.fter a judicial 1nqu1ryJ and in caae 
of an appointed officer, the validitJ 
o£ the appointment often depen~ upon 
o~plicated questions of law or fact. 
If fiscal officers. upon wham the duty 
ia ~poaed· to pay official aalariea, 
are only justified in paying them to 
the officer de lure, they mu:at act a• 
the peril ot-se ng held accountable in 
case 1 t turns out that the de facto of­
ficer baa not the true ~itlij or• It 
they are not made responaible, tM de• 
partment of the government they rep­
r esen_t ia exposed to tbe danger ot 
being compelled to pay the salaey a 
aeoond time . .- It would be unreaaonable, . 
we think, to require than, before mak­
ing the payment, to go be~ the com• 
~ssion and investigate and aacertain 
the real right and t1t~e, Tbia, in many 
caaes. as we have said• would be tmprac­
ticable. D1sburaing officers, cbarg&d 
with the payment of salaries have. we 
think. a right to r ely upon the appa­
rent tit~e, and treat the officer who 
1s clothed w1 th it as the officer de 
~ w1 thout inquir~ whether another 
~the better right.• 

And 55 A. L. R. 998 states the majority rule similarly. 
as toll.owac 

"II . JL\JORITY RULB. 

~uile there 1a much conflict aa t~ 
whether or not pa:yment ot sala17 by a 
state or municipality to a de ~aoto 

.. 
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officer who bolde the office b7 colQr 
of title conati tu tea a valid def'enae, 
when the de jure officer, after eatab­
lishing his t1 tle,. subsequently s•e~s 
to recover salary for the same time 
from the same source, the gener-al. rul• 
prevails that this 1s a good defenseJ 
and 1 t seems to make little ditf'erence 
generally whether the public body bad 
notice or knowledge that the Lncum~nt' • 
right to office was then being contest• 
ed. And the rule has treqwmtly been 
a pplied even to cases of ranovala or 
suspenaiona which have been found tq 
be unwarranted, where the de Jure offi­
cer sues for bia salary at'ter being Te­
stored to his office. The courts ~­
ing this view generally agree tbat, up• 
on grounds of public policy-, the oft"ice 
mua t be filled and the suary cannot 
be p.a1d tw10eJ and, further, that the 
de jure officer's aole remedy ia 
aga i nst the de facto o.tticerJ they al­
so appear generally t o consid-er that 
the certificate of election_ or the 
commission , or a Judgment of a lower 
court in the inc~bent•s f a vor, ia 
itself sufficient justification for 
paying the de fact o officer. It will 
also be observed tba t some of the 
oourta state other grounds for the 
rule." 

And in 59 A. L. R. 117 it is stated that Missouri baa 
always bsen in favor of the majority rule. 

"The Uiaa~ur1 court, which appears to · 
have been the only one tba t baa direo t-
17 passed upon this point since the ori­
ginal annotation. and whoae position 
was not al.together clear at that time, 
now declarea emphatically in the re­
ported case (STATE EX REL. GALLAGHER 
V. KAlfSAS CITY, ante, 95) that it al­
ways has been in favor of the majori• 
ty ruler. which is set out in 65 A. L., 
R. 998. 
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W~ 1'1nd no taul t with the above rule-. but same baa 
no- applica tion here tor the reason that we have a statute 
{Section 11423, supra) whiah provides that when the title 
ot an enoumbent of an off'ic• whoae servicea are paid .trom 
the St~te TreasurJ is contested~ no part of' his aalary ia 
to be ~id until the contest ia f i nally determined. 

Tbe annotation in 55 A. L. R. 100'7 recogl!l1J5es U.t 
the abov"8 rule i a altered under a statute silll1lar to ours. 

In the caae of' Tout v. Blair, ~ Cal. App~ 180, a• Pac. 

•, 

• 

671. ~ winner ot a n election conteat in a ~ua prooe~­
i ng, wa~ held not to be enti tled to a.ny aal&rJ for the time 
during whi oh the o!'f'i ce was held by and aal.arJ paid to the 
contea~e. Same. however, was based on a statute which, in 
additi on to declaring that when the title ot \he i ncumbent 
ot an office was contested no part ot h1a salary could be 
paid until the contest waa determined~ provided •that th1a 
section shall not be oonatrued to apply to aD¥ party to a 
contest ~ • • who holds the certification ot election ~ ~ * 
and dia~ba~ges the dutie• of the otC1ce. but •uch party 
aball recwsi ve the aa.ls.ry ot auch ott'ie,e• the aqe as it no 
such contest waa pend1pg. • 

. It ia apparent.. therefore,. that the a oove caae .turn1ahes 
no authqrity for deciding the question preaented. However, 
under a statute s1m1lar to out--, and without the further pro­
via i on -.,a noted in t h e above case, the court held that payment 
to the de tacto otf'icer waa no detenae in a au1t by a de jure 
otf'icer to recover hia salary. The 1atter ca•• is oODlented 
on in 55 A. L. R- 1008, as tollowsa 

•But, under a statute providing aimply 
that• when the title of the incumbent 
of any oi'fice ia oonteat-e4• no warrant 
oan be drawn for any part o~ hia aa1ary 
until the f inal deter.m~nation ot the 
contest proceedings ( wi tbou.t the turther 
provision. as noted in Tout v• Blair 
( Oal.. ) supra) • pa,ment o~ salary to one . 
who bad acted as judge; upon a lower 
court deci sion in hia favor, where the 
otf'ioe was surrendered to ~ by p1ain~ 
t1f'f, who served f'or a t~e atter being 
elected and won the of'tioe back af'te~ 
an appeal.• was held to be no detenaej 
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being a violation of the expreas pro• 
viai on of the statut e, in Dotson v. 
Cassia County (1922) 35 Idaho, 382, 
206 Pao. 810 (without mention of Gor­
man v. Boise County (1877) 1 Idaho, 
655, supra, II." 

At th1a point we desire to state that we have not over­
looked consideration of State v. Clark~ 52 uo. 606• and State 
v. Drap•r~ 48 Mo. 213, botn holding that a 48 taoto officer 
is enti~led to the compensation of oftioe unt~ ouated. Said 
oases, however. were not election contests ao as to make 
Section 11423• supra, applicable. See al•o 46 c. J . 105g. 

The argument a i ght be advanced that in anu event Mr. · 
Mosier did not attend the aeaaion of the Legis1ature. however, 
we are not advised in the aatter. It should ~ point ed out 
though tlha t this would not deprive h1m of bia right to recover 
the compensation provided h1m by law. In the case of State 
v. Gordon, supra, ( 8 . w. 1. o. 641) the court •aida 

"Compensation to a pub~ic officer ia 
a matter of statute, not ot contractJ 
and it doe• not depend upon the ar.1ount 
o~ vaiue of services performed, but is 
incidental to the office. •£.broop on 
Public Officers (-section 3) aayar •tt 
baB often been held that an otticer•a 
r ight to his comp~aation does not grow 
out of a contract between him and t~ 
state. The compensation bel~ngs to the · 
officer as an incident of ~a ottice• 
and he 1a entitled to it not by torce 
of any contract, but beoauae the law 
attaohea i t to his ottioe.' 

Mechem on Public Offices & Officers sayaa 

• s~c. 865. As baa been aeen. the rela• 
tion between the officer and the public 
is not the creature of contract. nor ia 
the office itself a cont~act. · So his 
right to compensati on ia not the crea­
ture of contract. It exists. it it ex­
ists at al~. as the creation ot tne law. 
and• when it so exists. it belongs to 
him 'not by :t'oroe o:t' any oontraot. but 
because t he law attaches it to the of­
fice.• =· The moat that can be said 1a 
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that there ia a contract to pay him 
auoh oompenaat1on as may f'rom time 
to time be by law attached to the 
office. ~ 

Seotion 11231. a. s. Mo. 1929, provides as tollowaz 

• :Che members of the general aaaembly 
and the president of the aenate of 
this state ahall receive, aa oompen• 
sation tor their aervioea, the sum of 
five dollars per day for each and ev­
ery day they may serve as such, tor 
the .first seventy days of each seaaibn, 
and one dollar per day for eve17 day 
they may serve thereafter to the end 
ot the aeaaionJ except during the ses­
sions for the revi s i on of the sta tute 
lawa ot the s tate, when they &hall 
each receive five dollars per day tor 
every day they may serve aa such tor 
the tirat one hundred and twenty daya, 
and one dollar per day for every day 
they may serve therea1'ter, and .five 
dollars per day tor every day the7 m&'J' 
be neceaaar1ly employed 1n going to 
and trcm said general assembly, and 
shall alao receive at each regular 
sessi on of the general assambly the 
sum of thirty dollars in addition to 
their ~er diea, which shall 'Qe in full 
for al stationery used in thair ott1-
cial. capacity. and all postage. toge1;h­
er with all other incidental expenses 
and perqu1•1 tea , and no allowance or 
emoluments for any purpose whatever 
shall be made or received by the m.m• 
bers, or any member of either bouae, 
or for their uae" out of the oonti~ 
gent tund or otherwi aeJ nor shall an7 
member receive pay per diem until he 
bas appeared in b1 a aea t and answered 
to bia name at the meeting of each 
aeaaion o f the legialatureJ nor aball 
any member be entitled to traveling 
expenaea or mileage for any extra 
aea•ion that may be ca11ed wi~n one 
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day after an adjourzmtent ot the reguJ.ar 
session; And each member ot the s•n•ral 
aa•embly, at eaoh aesaion thareot. e~ept 
aeaaions called within one day atter the 
adjournment of · any regu1ar aeaa~on, who 
shall attend ap 'the pl.aoe ot me•ting• 
ahall receive t~ fol~bWing amounta, for 
mileage, tbat is to say: 

From the county of -

Clark • • • • • • • • • • • • • • Y3"T.OO. • 

An examination of the above statute and Article IV, 
Section 16• of the K1aaour1 Conatitutio~ aupra, reveala 
that the allQWances tor atationecy and poatage, and other 
incidental expenses including mileage. are not made depen• 
dent on their ac tua.l ex.pendi ture by the member a . 

From the f'oregoing, we are or the opiniou that Mr. 
J.loai.er, having been determined in the conteat to be the 
duly ana legally elected member of the LegislatUre tram 
Clark County and aeated .and sworn i n said capacity, ia 
entitled to !rl1eage per diem, poatage and aal&r7 due him 
under Section 11423, R. s. Mo. 1g29, aupra. 

Reapecttully submitted, 

MAX \7ASSER14AN 
Assistant Attorney General 

APPROVED: 

3. E. TlitoR 
(Acting) Attorney General 

J.1W: VC 


