'FICERS: Not lieble for tex illegaly collected if done in
e good faith and paid over into the County Treasury.

w

su ust 21, 1939 ¢

FILED

honorable Charles L, Lassett
Prosecuting Attorney

Henry County

Clinton, Kissouri

Dear &ir:

lie wish to acknowledge your request for an opinion
under date of Ausust 18, 1939, as followsi

"I have an opinion from your office
under date of July 15, 19386, prepar-
ed by Max Wasserman, holding that
Henry County has no power to levy a
tax upon skating rinks on the theory
that they are public exhibitions,

In 1938 the lienry County Court levied

a tax in the amount of 76¢ per day up-
on skating rinks, and continued to as~-
sert the right to collect such a tax

up to the time of receipt of the opinion.

One of the overators through his attor-
ney, laurice J. 0O'Sullivan, has made
demand upon our Constable, County Clerk
and County Treasurer for the return of
the amount of [117.75, being the amounts
paid for such license fees, anc threaten-
ing action upon the bonds of these offi-
cers unless the same is repaild,

Enclosed herewith is a copy of the letter
sent each of the above officers.

At the request of these officers I anm
wrlting you for an opinion with respect
to any liability they might have on
their official bonds, It is my impres~
sion of the law that a voluntary psyment
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of tax or license fee cannot be recovered,
This letter asserts some compulsion on the
part of the officers, However, the County
Court entered an order of record setting
the amount of such license fees and the
same were collected pursuant to this order
of court, It is my lmpression also that
the officers are protected by the court
ordering it made,

I would appreciate an opinion from your
office with respect to this matter at your
early convenience,"

With respect to the recovery of taxes illegaly collected
by officers, 26 R, C. L. declares that:

"This action may be maintained against the
collector as long as the money remains in
his hands, or 1f he has notice of the claim
while the money is still in his hands, but
after he has in good faith paid it over to
the treasurer of the body politic for which
he is acting he 1is no longer liable, and the
action is more commonly brought against the
county, c¢ity or town into the treasury of
which the tax has been paid,”

See also Seaboard Air Line Railway Co, v, Allen, 82 Fla.
191, 89 8o, 555, 1, ¢, 5568; and 60 C., J, Sect, 1279, p. 1001,

If the taxes were pald voluntarily, the owner of the
skating rink would not be entitled to a refund of same, Kobins
v. Latham, 134 Mo, 466, 1, c, 473, However, irrespective of
whether same was pald voluntary or inveoluntary, if it can be
shown that the county officers acted in good feith in the
collection of the tax and paid it over into the county treasury,
they would not be liable.

In the case of State ex rel., v, Reynolds, 270 Mo, 589,
l, c. 601, 6082, the Supreme Court of Missouri en banc, in
an action to recover taxes illegally collected, stated the
liability of the officers as follows:
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"In this kind of a situation, we think
the rule announced in Lewls County v,
Tate, 10 lio, 651, is applicable., It is
there sald:

'The money thus collected was paild over
into the county treasury, Whatever may
be the liabllity of the county, and of
this we are not authorized tc gzive any
opinion, it 1s clear that the collector
18 not liable., Where money is pald to
an agent, for the purpose of being paild
over to his principal, and is actually
paid over, no suit will lie againat the
sgent to recover it back,!

In Mechem's Public Offices and Officers,
sec, 694, it is saild:

'Where money 1llegally collected by color
of law still remains in the hands of the
collector it may be recovered from him by
the party paying it, but if it has been
pald over by the collector to the proper
authorities, he is no longer responsible
for 1t, although 1t appears that he act-
ed under an authority which was void,!'

In Cooley on Taxation (3 Ed,), p. 14882,
it is further sald:

'Sut in general, 1f the money, though
actually collected by compulsion, is

pald over to the proper receiving offi-
cer before suit brought, the collector

18 protected, and this principle has been
appllied to cases in which the officer's
authorlity was void for unconstitutionallty
or other reason,!'

This rule is supported by many cases found
clted under the texy and we think it the
safe rule,"

From the foregoing, we are of the opinion that the
constable, the county clerk and the county treasurer of
Henry County, and their sureties, are not liable for a
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tax 1llegally collected from skating rinks 1f same was
collected in good faith and has been pald over into the
county treasury.

Hespectfully submlitted,

MAX WASSERMAN
Assistant Attorney General

AFPROVED:

J. E. TAYLOR
(Acting) Attorney Genersl
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