SOCIAL SECURLYY, APPEALS: A procedural statute is applicable
to actions which have accrued or are
pending as well as to future actions.

June 2nd, 1939.

Hon, CGeorge I. Haworth,
Administrator, _
State Soclal Security Commission,
Jefferson City, lMissouri,

Dear Sir:

g

FILED !

This will acknowledge receipt oi" your

request for an official opinion under date of
June lst, 1939, which reads as follows:

"The Sixtieth Cencral Assembly

hes enacted Senate Bill Fumber 31
which repealed and re-enactcd
Section 16 of the State Socilal
Security lLave A number of appeals
to this Commlssion were pending at
the time Senate Bill &1 waes enacted.
There were also several cases pend-
ing in the eircuit and appellate
courts.

" Question: VWhat law should govern
the actions pending at this time?
The statute in effect at the time
the appeal was granted or the newly
enacted statute?

"The Federal Social Security Board
has made inquiry as to the manner

in which litigation pending at the
time of passage of Sgnate Bill

Tumber 31 1s to be handled, and we
would appreciate receiving an opin-
ion from you on the above gucstion at
your earllest convenience,"
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Your inquiry requires a careful consldera-
tion of Section 16, page 478, Laws of !lessouri, 1937,
which was the provision for appeal before same was
amended by the Sixtieth Cencral Assembly. Senate
Bill Noa. 31 as passed by the present Ceneral Assem-
bly carries an emergency clause, and the same has
been signed by the Governor and is now &he law in
this state. Section 16, Laws of Missourl, 1937, p.
475, reads as follows:

"If an application is not acted
upon within a reasonable time

after the filing of the applica-
tion, or is denled in whole or in
part, or if any beneflts are can-
celled or modified under the pro=
vislons of this Act, the applicant
for pensions or old age assistance,
or ald to d ependent chilki ren, may
arpeal to the State Coumission in
the manner and form prescribed by
thethe State Coumissione The State
Conmission shall upon receipt of
such appeal give the applicant
reasonable notice of end opportunity
for a feir hearing. The State Com=
mission shall determine all guestions
presented by the appeal. Any appli-
cant aggrieved by the action of the
State Commission in the denial of
benefits in passing upon the appeal
to the State Coumission may appeal
to the circult court of his or her
judicial circult within ninety days
from the declaion appealed from, by
giving the “State Cormission notice
of such appeals Such appeal shall
be tried in the circult court de
novo on the sole guestion of whether
the applicant 1s entitled to benefits
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and not as to the amount thereof,

and the circult clerk shall notify

the State Commission of such decision.
If the Judgment be in favor of the
applicant, a certified copy of same
shall be malled to the State Com=-
missiones Appeals may be had from

the circuit court as in clvil cases."

Senate Pill loe. 31, Section 16, reads as follows:

"If an applicant is not acted upon
within a reasonavle time after the
filing of the application or is
denied in whole, or in part, of if
any benefits are cancelled or modi-
fied under the provisions of this
Act, the applicant for pensions, or
old age assistance, or aid to de=-
pendant children, shall be notified
at once and may appeal to the State
Commission, said appeal from the
State Administrator to the State Cou=-
mission shall be filed in the office
of the secretary of the county come
mission by the aggrieved applicant
within ninety days from the date of
the action and decision appealed from.
Proper blank form for appeal to the
State Commission shall, upon reguest,
Le furnished by the county ofiice to
any eaggrieved applicant and every such
appeal to the Jtate Commission shall
be certified and transmitted by the
county office to the Sta e Commission
within ten days after same is filed
with the county office. The 3taie
Comuission shall upon receipt of such
an appeal give the applicant reason-
able notice of, and opportunity for,
a falr and speedy hearing in the
county of the residence of the appli-
cant. Every applicant on appeal to
the State Commission shall be entitled
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to be present, in person and by
attorney, at the hearing, and

shall be entitled to introduce

into the record at said hearing

any and all evidence, by witnesscs

or otherwise, pertinent to such
applicant's eliglbllity as de-

fined under the provision of

Sections 11 and 12 of this act

and all such evidence shall be

taken down, preserved and shall
become a part of the applicant's
record in sald case, and upon

the record so made the Stute Come
mission shall determine all gues-
tions presented by the:appeal,

Any applicant aggrieved by the
action of the State Commission

by the denlal of tenefits in pass-
ing upon the appeal to the State .
Commission may appeal to the cir-
cult court of the county in which
such applicant r:sides within

ninety days from the d ate of the
action eand decision appealed from,
The State Commisslion, upon a denlal
of benefits to the applicant, shall,
upon reguest, furnish sald applicamt
with proper form of affidavit for
sppeal from the sald Commission to
the Circult court of the county in
which the applicant resides., TUpon
the aifidavit for appeal, duly exe-
cuted by the applicant before an
officer authorized to administer
oaths, being filed with the State
Commission within ninety days from
the date of the sald Comulssion's de-
cision denying benefits to sald arppli-
cant, the entire record preserved

in the case at the time of the appli-
cant's hearing, together with the ap-
peal, shall, by the State Commission,
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be certified to the circult court

of the county in which the sppli-

cant resides and sald case shall

be docketed as other civil cases
except that neither party shall

be reguired to give bond or de-

posit any wmoney for docket fee on
avpeal to the Circuit Court. Such
apreal shall be tried in the circuit
court upon the record of the proceed=-
ings bhad before and certified by the
State Commission, which shall in such
case be certified and included in the
return of the State Commisslion to

the court. Upon the record so certi-
fied by the State Commission, the
circuit court shall determine whether
or not a falr hearing has been granted
the individusal, If the court shall
decide for any reason that a feir
hearing and determination of the ap=
plicant's eligibility and rights

uncer this act was not granted the
individnal by the State Commission,

or fthat 1its decision was arbitrary
and unreesonable, the court shall,

in such event, remand the proceedin s
for redetermination of the 1ssues by
the State Conmission. Appeals may be
had by either party from the circuit
court upon the record in the same
manner as provided herein for appeals
from the State Commission to the Circuit
Court and all appeals to the Circuit
and Appellate Courts shall be advanced
on the docket of said Courts for 1me
medlate hearing and determination, In
no event when appeal is taken shall any
person's name be removed from the rolls
of public assistance under this act,
until the case has been heard and de=-
termined by the State Social S#curity
Cormissions 1The file and record of
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every person whose name is duly
entered upon the publlic assis-
tance rolls of this state shall,
at all reasonable t imes, be open
to inspection by such individual
and to any representative of such
individual."

- This reguest only goes to the proper
manner of procedure on appeals, where litigation
was commenced under the former provision and was
pending when the amendment became effective.

Under the common law there was no right
of appeal, Therefore, in the absence of any cone
stitutional or statutory right of appeal, there
is none.

S Co Jey Section 29, page 316, reads in
part as follows:

"The proceeding by appeal was en~-
tirely unknown to the common law, °
It is of civil=-law origin, and was
introduced therefore into. courts

of equity and admiralty. ' Conse=
quently, the remeay by appeal in
actions at law, and in tthis country
in equity also, is pmrely of constli-
tutional or statutory origin, and
exists only when given by some cone
stitutional or statutory provision,"

The General Assembly may, in its discretion,
take away this remedy or modify ssme, Section 30 of
S Ce Jey page 18, reads as followss

"Where the remedy by appeal is

not secured by the constitution,
but 1s purely statutory, it is
svbject to the control of the
Legislature, which may, in its dis~
cretion, grant or take away the
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remedy, and prescribe in what
cases, uncer what clrcumstances,
in what manner, and to or from
what courts, appeals may be taken.
It follows thet the substantial
requirements of statutes authori=
zing appeals must be complied with
by parties wishing to avail them=
selves of the right conferred. :ut
the legislature, of course, in take
ing away or regulating the right of
apreal, can pass no velid act in
confllict with constitutional provi-
sions securing the right. Vhen,
however, the constitution merely
recognizes the right of appeal or
even defines the appellate Juris-
diction of the supreme court, appeals
are nevertheless creatures of statute
and, in the absence thereof, do not
exist, although in the latter case it
has been said thut the legislature
cannot unreasonably restrict the
righ‘b.
(See Western Tie & Timber Coe Ve lg -
lor Drnge. List. 126 S.We. ‘99. lece 505,
also Lacutt v. Toohey'a Lstate, 89
S.We (2), 662.

In this state the law 1s well established
anc so long as one's rights are not impalred, the
General Assembly may change the remedy without
violating any constitutional amcndment pertaining
to enacting laws of a retrospective charactere.

In Lovell v, Davis, 52 1'Oe Appe. 3482, 1l. C.
345, 346, the court held that an appeal should follow
the Act of 1891, which became effective subsequent
to the commencement of thils litigation. In so holding
the court saild:
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"It appears from the record in the
cause that, between the insti-
tution of the suit and the trial,
the sald act of 1891 took effect
and beceame operative. It 1s con=-
tended by the defendants that the
appeal was not euthorized 1in this
case by the sald act of 1801, and
that in order to make the act ap~
plicable & retrospective operatlon
must be given to it which is for-
bidden by the constitution. Ve do
not think this contention can be
maintaineds The act is remedial in
its scope and character. It allows
an appeal to be taken from the ac=
tion of & court in granting a new
trial which before its enactment
was not allowed under our code of
procedure, i1hat the gemeral assem-
bly may change the remedy in such
cases there can be no doubt, Judge
Cooley in his Constitutional Limie
tations says: 'As a general rule
every state has coumplete control
over the remedies which 1t offers
to suitors in its courts. It may
abolish one class of courts and create
another, It may give a new and ade
ditional remedy for a right already
in existence. 4nd it may abolish
all remedies and substitute new.'
It is always within the power of the
state to change the remedy so long
as 1t does not essentially affect the
right embodied iIn the contract, and
that such change thus made does not
infract the rule forbidding the im=
pairment of contractse.

"In Hoffman v. “uincy, 4 Vall. 535,
it was declared by the Supreme .ourt
of the United States that 1t 1s com=-
petent for the states to change the
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form of the remedy or to modi-
fy it otherwise as they may deem
fit, provided no substantial
right secured by the contract
is thereby impaired. <hat pro-
vision of the bill of rights
which prohibits the leglslature
from passing any law retrospective
in its operation extends only
to prohibiting législation of a
retrospective character which
disturbs rights of a private
nature, State v. Kemper, 9 o,
Appe 5323 Ins. Coes Ve Hill, 86 li0e
4663 State v. County Court, 34 los
5463 State ve. Hager, 91 lo. 4523
Porter ve. Variner, BO lo. 364;
Willshear v. Kelly, €9 lios 3633 Ins.
Cos Ve Flynn, 38 lio. 4833 Bolton
Ve Lansdown, 21 llo, 3993 Tennessece
Ve Sneed, 96 Otto (U.S.) 69, It
is too plain for argument that no
vested right 1s taken away or lme
paired by the act, nor does it im=
pelr the obligation of any contract,
so the defendants' objection 1is
without force."
(See also Sheehan v. The Southern
Inse Coe 52 o« Appe 351.)

In Aetna Insurance Company Ve Lyde, 315 l'oe
113, la ce 127, the Superintendent of Insurance
ordered a rate reduction in fire insurance in October,
1922+ In November, 1922, several "insurance companies
filed their petition in the circult court to review ,
the order and set the same aside. The superintendent
of insurance promulgated this order under sections
6283 and 6284, lle Ze lice, 1919, Subseguent to the
filing of the petition in the circult court, the
legislature amended these statutory provisions uncer
which the Superintendent of Insurance issued his order.
These amendments became the law in June, 1923, ‘he
Supreme Court ‘in holding the laws as amended were
appliceble to this case, had this to sayd:
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"The plaintiffs contend thet

the Act of 1923 is not applicable
to this case because the act went
into effect in June, 1923, long
alfter the order of the Superinten=
dent was maie, The referee held
that those provisions in the Act
of 1923 set out above only re-
lated to the remedy, did not af-
fecet any vested right, and there-
fore were applicable to the case
in hand.

"No doubt the referee was right in
his statement of the law. A new
enactment which only affected the
remedy, has no effect upon vested
rights, does not impair the obli-
gation of contracts and may con-
trol in the decision of a case.
(Gladney v. Sydnor, 172 Mo, l. Ce
3243 Clark v. Ralllroad, 219 Mo,

l. c. 5383.) Such an act does not
offend against the constitutional
restriction that no law retrospec-
tive in its operation can be passed
by the General Assembly. (Sec. 15,
h’t. II. 10w bmt.)-'

; The above declsion clearly indicates that
so long as the new provislon does not affect any
vested right and does not 1mpalr obligstion of con-
tracts, it shall be controlling in the decision of
the case. This new amendment merely goes to the
procedure and does not violate any right.

In Aetna Insurance Company v. O'Malley,
118 S, We (2d), 3, le ce 8, the court, in holding
& new statute dealing with procedure only, prima
facie 1t applies to all actions, those pending
and future, said:
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"It is true that section 5874
was not in effect when the re-
view action was brought. The
review action was brought on
November 10, 1928, The effec~
tive date of section 5874 was
June 25, 1923. Although section
5874 was not in effect when the
review action was brought, its
applicabllity to that action de-
pends upon whether ornot it is a
procedural statute, If it deals
with procedure only, it was ap~-
pplicable to and should have Bover-
ned the case from its effective
date, June 25, 1923, The rule
governing the epplicability of
procedural statutes under such
circumstances is stated by this
court in Clark ve. Railroad, 219
Mo« 524, 534, 118 8. W, 40, 43,
as follows: 'No person can claim
a vested right in any particular
mode of procedure for the enfor-
cement or defense of his rights,
Where a ncew statute deals with
procedure only, prima facie it
applies to all actions - those
which have accrued or are pending
and fubure actions. Vhat was be-
fore a subject of equitable re-
lief may be made triable by jury
without affecting vested rights.
If, before final decision, a new
law as to procedure is enacted and
goes into effect, it must from
that time govern and regulate the
proceedings.' "
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Therefore, in view of the above
and foregoing, it is the opinion of this De=-
partment that the statutes in gquestion being
nothing more than procedural statutes, thut
Senate Eill No, 31 as passed by the Sixtieth
General Assewbly applles to pending litigation
as well as litigetion in the future,

Yours truly,

AUBREY R. HAI'TETT, JR.

Assistant Attorney General,.
PPROVED:

J. L. TAYIOR
(Acting) Attorney General.

ARH Jr/rv



