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SOCIAL SECURl'l'Y ; APPEAL::> : A procedural statute is applicable 
to actions which have accrued or are 
pending as well as to future actions . 

June 2nd. 1 939 . 

Ron. George I . Haworth, 
Aclmini str ator, 
St ate Social Security Commission, 
Jerferson City, llissouri . 

Dear Sir: 

This will acknowl edge receipt of your 
r equest for an off icial opinion under date of 
June l s t, 1939, which r eads as fol l ows: 

,.The Sixtieth General Assembly 
has enacted Senate Bill Number 31 
which repealed and re- enacted 
S~ction 16 of t he St a te Social 
Security La-.; • A number of ap~als 
to this Commission were pending at 
the time Senate Bill 31 was enacted . 
Ther e were also several cases pend­
ing in t he ~i.rcuit an::l appellate 
courts . 

" Question: ~nat law sh oul d govern 
t he actions pending .at tnis time? 
The statute in effect at the t ime 
the appeal was granted or t he newl y 
enacted statute? 

"The Federal Soci_al Security Board 
has made ir.quiry as to t he manner 
in which litigation pending at the 
time of passage of S~nate Bill 
Number 31 is to be handled, and we 
woul d appreciate receiving an opin­
ion from you on t he above qu(.stion at 
your earliest convenience . " 
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Your inquiry requires a careful consid~ra­
tion of Section 16, page 478, Laws of t i ssouri, 19~7, 
which was t he provision for appeal before same was 
amended by the Sixtieth General Assembly. Senate 
Bi l l No• 31 as passed by t he present General Aseem~ 
bly carries an emergency clause, and t he same ha s 
been signed by the Governor and is now *he law 1n 
t h is state . Section 16 , La\7s of r1saouri, 1937, P• 
475, reads as follo ws : 

"If. an application is not acted 
upon within a reasonab le time 
arter t he fi l ing of t he applica­
tion, or is denied in whole or in 
part, or if any benefits are can­
cel l ed or modi f ied under the pro­
visions of t h is Act. the applicant 
for pensions or old ace assistance. 
or aid to d ependent chili ren, may 
appeal to t he State Commission in 
t he nianner a zxi .form prescribed by 
thethe Stat e Commission. T.he St ate 
Co~ission shall upon receipt of 
s uch appeal give the applicant 
reasonable notice of and opportunity 
f'or a fair hearing . The St ate Cam­
mission s hall determine all questions 
presented by t he appeal . Any appli­
cant aggrieved by the action of the 
State Commission in the denial of 
benefits in pas s ing upon the appeal 
to the St ate Commission may appeal 
to the circuit court of h i s or her 
judicial circuit with in ldne.ty days 
from~ the decis ion appeal ed from, by 
giving the St ate Commission notice 
of such appeal . Such appeal. shall 
be tried in t he circuit court de 
novo on t he sole question of whether 
t he appl icant is entitled to benefits 
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and not as to t Pe amount thereof~ 
and t he circuit clerk s hall notit'y 
the St ate Commission of such decision . 
If t he judgment be in favor of t he 
applicant, a certified copy of same 
shall be mail ed to the St ate Com­
mission. Appeals may be had from 
the circuit court as in civil cases . " 

Senate Bi ll No. 31, Section 16 , r eads as fo llows ' 

"If an applicant is not ac ted upon 
within a reasonabl e time after t he 
fi l ing of t he application or is 
denied 1n whole, or 1n part~ or if 
any benefits are cancell ed or modi­
fied under t he provisions of this 
Act• the appl icant for pensions , or 
old age ass istance, or aid to de­
pendant Chil dren, shall be notified 
at once and may appeal to the Stat e 
Commission, said appeal .from the 
State Administrator to the Stat e Com­
mission shall be fi l ed i n t he office 
of' t he s ecretary o f t he' county c om­
mi ssion by the aggrieved appl icant 
within ninety days from t he date of 
t he action and decisi on appeal ed fr om. 
Proper b l ank form f or appeal to the 
State Comffiission &hall, upon request, 
lie furnished by the county off ice to 
any aggrieved appl icant and every s uch 
appeal to the St ate Conm-.ission shall 
be certified and transmitted by the 
county offi ce to the Sta e C..ommission 
with in ten days after same is fi l ed 
with the county office . The St al e 
Commission shall upon receipt of such 
an appeal give t he applicant reason­
able notice of~ and opportunity for, 
a f air and speedy hearing in the 
county of the residence of the appl i ­
cant . ~very applicant on appeal to 
the State Commission shall be entitled 
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to be present , in person and by 
attorney, at t he hearing, and 
shall be enti t l ed to introduce 
i n to t he record at said hearing 
any and all evidence , by witnesses 
or otherwise, pertinent to such 
applicant ' s e l i g ibility as de­
fined uhder t he provision of 
Secti ons 11 and 12 of t his act 
and a.l l such evidence shall be 
taken down, preserved and shall 
became a part of t he app l icant 's 
record i n said case , and upon 
the recor~ so made t he St tte Com­
mission sha11 determine all ques ­
tions presen t ed by the · appeal~ 
it.ny applicant agg1•i eved by the 
action of t he St at e Co~ssion 
by t he denial of cenefits in pass-
ing upon t he appeal to the s t a te 
~ammission may appeal to the cir-
cuit: court of the c ounty in which 
such applicant r~ sides withi n 
n inety da ys from the date of t he 
action and decision a ppeal ed from. 
The St ate Commission , upon a denial 
of benefits to the applicant, shall, 
upon request, fUrnish said applicaat 
with preper form of a ffidavit for 
appeal from the said Commission t o 
t he Circuit court of t he county in 
whi ch the appl i cant resides . upon 
.t he a f fidavit f or appeal, duly exe­
cuted by the appl icant b efore an 
officer au t horized to admini ster 
oaths , be i ng fi l ed with t he St a t e 
Commiss i on within ninety days tram 
the date of t he said Commission ' s de­
cis i on deny i ng benefi ts to said a~pli­
cant , t he entire r ecord preserved 
in t he cas e at t he time of the appl i ­
cant ' s hear!ng, together wit h t he ap­
peal, shal l , by t he St a t e Commission, 
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be certi fi ed to t he e~rcuit court 
of t he count y in which t he appli­
cant resides and said case shall 
be docket ed a s other civ~l cases 
excep t t hat nei t her party shall 
be r e qui red t o g i ve bond or de-
posit any money f or docket r ae on 
appeal to t he C1rcu1 t Court. Suoh 
appeal s hall be tried in the circuit 
court upon t h e re:cord of t he proceed­
i ngs had before and certified by t he 
State Commission- wh1eh shall in such 
case be certified and included in the 
return of t he Stat e Commission to 
t he court., Upon :the record so certi­
f i ed by the Stat e CommissionM t he 
cir cuit court shall d&t ermine whether 
or not a fair hearing has been granted 
t he individual. I f t he court shall 
decid e f or any r e ason that a fair 
hearing and determination o£ t he ap­
p l i cant's e lig i bilit y and rights 
uncer this a c t was not gran t ed t h e 
i nd ividual by· the St a t e Commission , 
or t hat its deci sion wa s arb itrar y 
and· unreasonable, the court s ha ll. 
i n sueh event, r emand t h e proceedin~ s 
for red~ter.mination of t he i ssues b y 
t he St a t e Co~1ss1on. Appeals may be 
h ad by either party f r om tbe circuit 
court upon -the r ecor d in t he same 
manner as provi ded herein for appeals 
from t he St ate Commissi on to t he Circuit 
Court and all appeals to t h e Circuit 
and Appellate C<>urts shall be advanced 
on the docket of s a id Courts f e>r 1m­
media te hearing and determina._tion . I n 
no event when appeal is t aken shall any 
person 's name be remcived from the r olls 
of public a s sistance under t h is act, 
until t he case has been heard and de­
t ermi ned by t he St a t e Social Sicurity 
Con:mis~ion,. 'i'he file and r ,ecord of 

' 
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every person whose name is duly 
entered upon the public assis ­
tance rolla of t his state shall, 
at all -reasonable times . be open 
to inspection by such individual 
and to any representative of suCh 
individual." 

This request on1y goes to t he proper 
manner· of procedure on appeals , where litigation 
was commenced under the former provision and was 
pending when t he amendment became eff ective. 

Under t he common law thero waa no right 
of appeal . 1herefore. in t he absence of any con­
stitutional or statutory righ t of appeal, there 
is none . 

3 c. J., Section 29 , page 316, reads in 
part as follows : 

"The pro_ceeding by appeal was en­
tirely unkno\m to t he common law. · 
It is of civil-law origin, and waa 
i ntroduc$d ~here£ore intb- courta 
of equity and admir.alt y . · Conse-

. Quently, the remeay by appeal in 
actions a t laYI, and in 1:th1a country 
in equity also, is p~ely of co~~t1-
t u tional or statutory origin, and 
exists anly when given by same con­
stitutional or statutory provision~" 

The General Assembl y may, in its discretion, 
take away this remedy or modti'y same. Section 30 of 
3 c. J •• page 318 , reads as follows& 

"Where the r emedy by appeal ia 
not secured by the cor stitutian. 
but is purely statutory, it is 
subject t o the control of the 
Legislature. which may. 1n ita dis­
cretion, grant or take away the 
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remedy, and prescribe in what 
cases, uncer what circumstances , 
in what manner, and to or .from 
what courts, appeals may be taken. 
It follows that t he substantial 
requirements of statutes author!• 
zinc &! peals mus t be complied with 
by parties wish i ng to avail them­
sel ves of t he right conferred. _ut 
the legislature, of course, 1n tak­
i ng away or regula ting t he right of 
appeal, can pans no val id act in 
conflict with constitutional provi­
sions securing t h e r ight . \.hen, 
however, t he constitution merel y 
r ecognizes t he right of appeal or 
even defines the appellate ~uris­
diction of t he supreme court, appeal s 
are nevertheles s creatures of statute 
and. in the absence thereof, do not 
exis t , although in the latter case it 
has been said t hut t he legislature 
cannot unreasonably restrict the 
right . " 
(See Western Tie 8: Tirnber Co . v . Nt¥ -
lor Drng . Diet . 126 s.w. 499 , l . c . 505, 
also Lacutt v . Toohey 's ~state , 89 
s .~ . (2 ), 662 . 

In t his -state t he law is well established 
and so long as one ' s rights are not ~paired, the 
General Assembly may change t he remedy without 
viol a ting any constitutional am ... ndment pertaini ng 
to enacting laws of a retrospective Character . 

In Lovel l v . Davis, 52 ~o. App . 
345, 346, t he court he l d th~t an appeal 
the Act of 1891, which became effective 
to t he co~encement of t h is litigation . 
the court said& 

342, 1 . c . 
s hould follow 
subsequent 
In so holding 
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"It appears from t he record in the 
cause that , between the insti-
tution of t he suit and the trial, 
tho said act of 1891 took effect 
and became operative . I t is con­
tended by the . defendants that the 
appeal was not authorized in this 
case by the said act of 1891, and 
~at 1n order t o make the act ap­
plicable a retrospective operation 
mus t be g iven to it which i8 for­
bidden by the constitution . fie do 
not t hink t his contention can be 
maintained. The act is remedial in 
its ·SCOpe am character.· It allo IS 

an appeal. to be taken from the ac­
tion of a court i n granting a neT1 
trial which before its enactment 
was not allowed under our code of 
procedure . ib~t t he general assem­
bly ~Y change t he remedy in suCh 
cases ther e can be no doubt . Judge 
Cool ey 1n his Constitutional Li~i­
tations says : •As a g onerul rule 
every state has compl ete control 
over the remedies which it offers 
to sui tors in its court s . I t may 
abolish one class of courts and create 
another. It may give a new and ad­
ditio-nal remedy for a right already 
in existence. And it may abolish 
a l l remedies -and substitute new.• 
It is always w1 t hin t he power of t he 
state tQ change t he remedy 80 long 
as it does not essentiall y affec t t he 
r ight embodied 1n the con tract, and 
t hat such change thus made does not 
infract the rule forbidding the im­
pairment of contracts . 

"In Hoff'man v . \,uincy, 4 t,all . 5:35, , 
it was declared by the Supreme vourt 
of t he United States t hat it is com­
petent for t he states to Change the 
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form of the remedy or to modi-
fy it otherwise as they may deem 
fi t, provided no substantial 
right s ecured by the contract 
is thereby impaired. '.Lhat pro­
vision of t h e bill of rights 
which prohibits the l egislature 
f r om passing any law retrospective 
i .n its operation extends only 
to prohibiting 16gislation of a 
retrospective character which 
disturbs rights of a privLte 
nature . State v . Kemper, 9 t:o . 
App . 532; Ins . Co . v. Hill, 86 Po. 
466 ; Stat e v. County Court, 34 Mo. 
546; State v . Hager, 91 Mo . 452 ; 
Porter v . Mariner, 50 l!o • 364; 
Willshear v . Kell y , 69 Mo. 363; Ins . 
Co. v . Fl ynn, 38 }.,o .. 483; Bol ton 
V~ Lansdown, 21 ~o . 399; Tennes see 
v .. Sneed, 96 Otto (u.s .) 69 . It 
is too plain for argument that no 
vested right is taken away or im­
paired by the act, nor does it ~­
pair the obl i gation of any contract, 
so t he defendants' objection is 
without force ." 
(See also Sheehan v . 'Ihe Southern 
Ins • Co. 52 t•o. App. 351.) 

In Aetna Insurance Comp&nJ' v. hyde, 315 r:-Q .. 
113, 1- c . 127 . the Superintendent of' Inaurance 
or dered a .rate reduction in fire insurance in Octdber, 
1922. In November, 1922, several 'Lnsurance companies 
fi l ed t heir petition in the circuit court to review . 
the order and set t he same aside ~ The superintendent 
of insurance promulgated t h is order under sections 
6283 and 6284 , ft ~ n., Lo., 1919 . Subse~ent to the 
filimr of the petition in the circuit court, the 
l egislature amended these statutory provisions under 
which the Superintendent of Insurance issued his order . 
These amendments became the. law in June, 1923.. 'lbe 
Supreme Court ·in holdi ng the laws as amended were 
applicabl e to this case, had t h is to s ayda 
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"The plaintiffs contend t hat 
th& ct of 1923 is not applicable 
to this casce because the act went 
into effect in June, 1923. long 
after the order of the Superinten­
dent was made. 'J.'he referee hel d 
tha t t h ose pr ovisions in the Act 
or 1923 set out above only re­
lated to the r emedy, did not at­
f eet any vested right . and there­
fore were applicable to the case 
in hand . 

"No doubt tbe ref~ree was right in 
his statement of t he l aw. A new 
enactment wh~ch only aff ected the 
r~edy, has no eff ect upon vested 
rights . does not impair t he obli­
gation of contracts and may con­
trol in the decision of a case. 
{Gladn~~ v. Sydnor~ 172 ~o . 1 . c . 
324J Clark v. Rgalroad, 219 Mo. 
1 . c .; 533.) Such an act does not 
offenq against tho constitutional 
restriction tha t no l aw retros pec,­
tive in its operation can be passed 
by t he General Assembl y . (Sac . 15• 
Art . II, ~ o. eonst.)." 

T.he above decision cl earl y indicates tha t 
so long as t h e new provision doe s not affect any 
vested right and does not tmpair obligation of con­
tracts, it s~l be controlli ng in the decision of 
the ca se. This new amendment merel y goes to t he 
procedure and does not viol ate any right. 

In Aetna Insurance Company v . O' Mall ey, 
118 s. rJ. (2d). 3. 1. c . a. the court, 1n hol ding 
a new statute deal1.ng with procedure only, prima 
facie it applies to all a ctions. t hose pending 
and future , said& 
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"It is true that eection 5874 
was not 1n effect when the re­
view action wae brought . The 
review action wae brought on 
November 10, 1922. Tbe e£rec­
tive date of section 5874 wae 
June 25• 1923. Al though aection 
5874 waa not in effect when the 
review a ction was brought, ita 
appl i oabillty to t hat action de­
pencU upon whether ornot it is a 
procedural eta tu.te . If it dea.l.a 
with procedure onl y 1 it wae ap• 

pplicable to and should ~ve •over­
ned t he ca.e from ita effective 
date, June 25, 1923. lhe rule 
governing the applicability of 
procedural a t a tutea under auch 
c1rcumatancea is atated by thi' 
court 1n Clark v . Railroad. 2:f-9 
Mo. 524~ 534~ 118 s.·w. 40• ,3, 
u toll0\1"8 a •No per a on can claim 
a vested right in any particular 
mode of procedure for t he enfor­
cement or defense of hia rightB . 
Where a new atatute deals with 
procedure onl y, prima facie it 
applies to all aotiona - t hoee 
which have accrued or are pendi ng 
and ~ure actions . ~hat waa be­
f ore a subject ' of equitable re­
lief may be made triable by jury 
without affecting vested rights . 
! f , before final decision, a new 
law as to procedure is enacted and 
goes into effect, it must from 
t hat time govern and regulate t he 
proceedings . ; "' 



-I 

Hon . Oeorgo I . Haworth - 12 - June 2nd, 19 39. 

Ther efore , i n view of the above 
and f oregoing, it is t he opinion of this De­
partment t hat t he statutes in question be ing 
nothing tlore than procedural statutes, t hu t 
Senate Bi ll No, 31 as passed by t he S1xtie~h 
General Assembly appl i es to .pending l itigation 
as well as lit i ga tion in the future . 

APPROVED: 

J'. n. TAYLOH 

Yovrs truly, 

AUBREY R • I!A. 1 ETT, JR . 
Assistant Attorney General . 

(Acting ) Attorney General• 

ARH J'r/rv 
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