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TOWNSHIP ORGANIZATION:

TAXES:

l'ay 3rd, 19359.

re Vharles L. Hassett,
Frosecuting Attorney, .
nenry County,

vlintor, klssouri,

Lear Sirg

| —
|

Township taxes are Jjunior to countyx\“/
taxes for county purposes and the total
of the two can not exceed the maximum
provided for by the Constitution for
county purposes.

.e acknowlecge receipt of yo r request

w ich is as follows:

"A gquestlon has been brought up
with respect to the limitation
upon the levy that may be msde by .,
& township board in a county under
township organlzation for road

and bridge purposes and for inci-
dental township expenscse.

I note that Sectlion £2 of Article

10 of the state constitution a
towvnship board way levy a speclal
road and bridge tax not exceeding
twenty-five cents on each {100
valuation and that the proceeds of
this tax are restricted tec rovad

and biidge purposes alone. Under
section 12308, K. S« 1929, which
section provides for a tax levy

to defray towmship expenses, the
following proviso is set out:
'Provided, that sald expenses 1is
not, together with the amount levied .
for road purposes and for special
bridge tex, exceed 1n any one year
twenty cents on the one hundred dol=-

lar valuatione.?
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Undoubtedly & township board may

levy not exceedins twenty-five cents
for a special road anc bridge fund
under the limitation set by the
constitution. Giowever, the guestion
which I want determined is whether

or not they have a right to exceed

th t fund, which of course 1is limited
solely to road and bridge purposes,
in orcer to recelve suificient in-
ccome to defray other township ex-
pensess To state the question in a
Gifferent rarner, can a township
toard authorize a special road and
bridge levy upr to twenty-five cents
on the 100 valuation, and in addi=-
tion thereto make a levy of five or
six gents on the 100 valuation to
defray township exp nsesj; or is such
a township board limited to not exceed
twenty cents for all purposes by the
efiect of Section 12308% If a town=-
ship 1s enavled to make an additional
levy over and abtove the twenty-five
cents I should like your opini~-n as
to the 1limit which would be placed on
such an acditional levy., As this is
a matter which 1s to be of more than
one Interpretation we would appreciate
an opinion from your office as to the
question.”

Your reqguest stated another way a-pears to
be: Vhat 1s the maximum limit of taxes that may be
levied for township expenses? Sectlon 22 of ticle
10 of the Constitution of the State of i'issourl does
not cdeal with the same subject matter railsed by your
inguiry. Said Sectlon £22 of the Constitution has to
do with the authorizatlon of a tux for special road
anc bridge purposes, but the revenue contemplated by
Section 12308, L«S. [lO0s 1929, 18 rot for road and
bridge purposes but is for the general expenses of
the township.
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Section 11 of Article 10 of the Consti-
tution of the State of lLilssourl, deals with the same
subject matter and pescribes the rate which may be
levied for county purposes, and fixes the waxluum
rate that may be levied in a given county depen=-
dent on the population of that countye.

The provision that the county rate in
counties having a valuation between {10,000,000.00
end {30,000,000.00 shall not exceed fifty cents on
the one hundred dollar valuvation. I assume your
county to all within that class. If, however, it
falls in some other class as in sald Section de~-
fined the principle to be applied is the same, al-
though the amount might be different.

In the case of State ex rel. agalnst Xansas
City, St. Joseph and Council Eluffs railroad Company,
145 ! 0ey 596, 1t was held that where a county court
mede a levy of fifty cents upon the one hundred dol=-
lar valuation of property "for county purposes" in a
county having less than [6,000,000,00 worth of pro-
perty, & further levy of ten cents by townships for
road purposes" 1s 1llegal. And that was true whether
the county had regular township organization or was
organlzed into townships for road purposes. It was
also held in that case that under the words "taxes
levied for county purposes" are to be included road
taxes levied by townships. The court then said,
peze 598;

"Plaintiff seeks to avoid the
position of defendant by insiste

ing that the roasd taxes in ques=
tion were not levies for fcounty
purposes.! FHe 1lnsists 1t 1s for

a strictly municipal purpose, and
therefore not within the prohibition
of section.l]l, Article X of the
Constitution.
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In State ex rel. lHirni v. Rall-
road, 123 lo. 72, 1t was conceded

by counsel for the relator, that
townships in counties not under
townshlp organization wers uere
geographical subdivisiens of the
county end in no sense corpora=
tions, but they ilnsisted thet tuwne
ships under township organigation
were municipal corporations and

a different principle must governj;
but this court held that the Con-
stitution made no distinction be~
tween counties that might adopt
township organization and those

that remained uncer original

county organization as to the rate
of taxation that should be allowed
in each for government purposes,
sayings 'The mere change of the
mode of administering county govern=-
ments does not, and can not change
the purpose for which taxes are raised
to conduct that government, and as
the purpose remains the same in

each so the limitations must be the
same in each, 7This must be so, or
the framers of our Constitution have
wrought in vain to limit the expen=
ses of county government, and their
whole legislation on this subject .
way be set at naught, Ior, to de=-
feat 1t entirely, it will only be
necessary for all the counties of
the State to adopt township organie
zation, and the legislature may then
authorize them in addition to the
taxes allowed by the Constitution for
county purposes, to levy township
texes &d libitum. A construction

of the Constitution which would thus
suthorize the defeat of its mein pur-
pose can not be entertained for a
moment.! ¥
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In the case of State ex, rel vs, Plper,
et al,, £14 lo, 439, the Supreme Court of this
State en ban in 1908, held that a county having
townshlp orgunization the taxes levied by the town-
ship board ¢ ould be considered as a part of the
taxes levied by the county court "for county purposes”
and thut 80% of the tax levy "for county purposes®
go to the county amd 207 to the township board, and
if the tex levied by the cou t is the maximum rate
permitted by the Constitution "for county purposes”
the townships can have for road and all other purposes
only 20+ of the amount levied by the county court,
and sald, page 444, the following:

"The effect of a judgment in
relator's favor would be to cut
down the assessment.for general
county purposes from thirty-two
to thirty in some cases and to
twenty-~eight and twenty-five in -
others.

It is not clalmed by the relator
that the townships have the right,
in the exerclse of their statutory
power, to assess a road tax so as

to Increase the total county assess~
went beyond the forty cents, but he
contends that the townships wmay go
to the limit of fifteen cents for
roads, and in addition make an
assesswent necessary to defray towne-
ship expenses, and those assessments
being certified to the county court
that court must conform to the ace
tion of the townships, give them
their full road tax and sufficient
to pay township expenses, and appro=-
priate what is left of the forty
cents, whatever that may be, to gen-
eral county purposes. That would
render the county court, when make
ing provision for the expense of
conducting the county affairs, to a
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large extent, subordinate to

the township boards. That was

not, originally at lcast, the in=-
tention of the General Assembly as
expressed In the statutes governing
this subject, and if the Leglslature
has ever changed its purpose in thsat
particular, it has not expressly said
so, but appellant contends it has so
implied.

The Constitution, artlcle 10, section
11, in imposing this limitation on

tax assessments used the words, 'For
county purposes,! which include in
their meaning all subdivisions of the
county for the use of which taxes may
be imposed. Section 9284, Revised
Statutes 1899, quotes these words

tfor county purposes'! and uses them

in the same sense in which they are
used in the Constitution. That sec-
tion is as followe: 'In all counties
in this State which have now or may
hereafter adopt township organization,
if the amount of revenue desired and
estimated by the county court for
county purposes and the amount desired
and estimated by any township board
for township purposes shall together
exceed the rate percent on the one hun-
dred dollars vgluation allowed by sec=-
tion 11 of article 10 of the Constite
tion of VMissourl 'for county purposes!
then it shall be the duty of the
county court to apportion the tax !'for
county purposes! between the county or-
ganlzation and the township organiza-
tion in the following menner, towit:
Eighty per cent of the taxes which may
be legally levied 'for county purposest
shell be apportioned to the county ore
genlzetion for county purposes, and |
twenty per cent of such taxes shall be
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apportioned to the townshlp organi-
zation for the purposes provided by
section 10277 oi the Township Organi-
zation Law, as specifled by the tomm-
ship board; but the cowbined rate for
both the county and townshlp organl-
zations shall not exceed the maximum
rate provided by the Constitutlon.!

Section 10277 referred to in that
section 1s as follows: 'The follow=
ing shall be deemed township charges:
First, the compensation of townshi
officers for their services rendercd
in thelr respective townshipsj; second,
contingent expenses necessarilly incur-
red for the use and beneflit of the
township; third, the moneys authorized
to be raised by the townshlp board of
directors for any purpose, for the use
of the township.'

It 1s contended that section 9284 does
not include taxes levied for road pure
poses. If that 1s so, then that sec=-
tion means that the county court shall
anpportion eighty per cent of the total
forty cents to general county purposes
and twenty per cent to payments to the
officers of the township organization

as compensation for their services and
contingent expenses, thus exhausting

the whole tex, leaving nothlng for
roads. That would be unreasonable. The
General Assembly dld not intend to en-
act a statute thut would be self-destruc-
tive. The meaning of that section is
th.t the county court shall apportion
the tax, eighty per cent for general
county purposes and twenty per cent for
all such township purposes as the town-
ship hes a right to exerclse. This con=
struction does not deprive the township
of the right to levy a tax for road pure
poses, as relator thinks 1t woula, but
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but it limits the share that may be
apportioned¢ to the township for all
i1ts purposes out of the fund to be
derived from the forty cents assess-
ment to an amount which will leave
sufficient of that fund to furnish
the amount estimated by the county
court as necess:ry for general county
purposes, and if there is not enought
for both the county must have eighty
per cent and the townsghlp what is
16ft.

Kelator also contends that 1f section
9284 is construed to include road
taxes, then the section has been re-
pealed by implication because, he says,
it is in confliet with section 10324,
Laws 1901, pe 284, wiich he says 1s a
later law, That act in 1ts title pur-
ports to be an act to repeal certain
sections of the hevised Statutes of 1899
specifically mentioned and to enact
new sections in lieu thereof. Section
2284 18 not one of the sections men=-
tioned as proposed to te repealed, itut
section 10324 1s one of them. The sec-
tion by the same number enacted in the
place of 10324, 1s substantlally the
same as the one whose place it takes,
except thaet in the former the liuit on
the road tax which the township board
could assess was twenty cents on the
-100,1in the latter it was cut down to
fifteen cents, and in the former fund
when collected was to be kept by the
township treasurer and paild out only
on warrants o the township board, in
the latter it is to be pald out only
on order of the road overseer. The
sole purpose of the repealed section
was to give t he townshlp board power

to levy & road tex and the sole pur-
pose of the section enacted in its
place was the same., Section 10324, le=-
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vised Statutes 1899, 1s also sub stan=-
tially the same as section 8027, lLe-
vised Statutes 1899, which was enactcd
first in 1883. The two sectlons, 9284
gnd 10324, are not at all in conflick;
they are not on the same subject, the
one confers power on the county court to
apportion the total fund arising from the
forty cents tax, the other confers

on the township board the power to
assess a road tax, and the latter

was passed in full view of the power
then existing in r he county court to
make the apportionment and it is sub-
ordinate to it., The two sections

are in the seme velume of the LK vised
Statutes 1899, voth promulgated as

the law of the State in the same re-
visiones Surely if the Ueneral Assem=-
bly had intended to say that the one
repealed the other, or that the town-
ship toard had the authority to appro-
priate to i1tself one«half of the

total tax autkorized by the Constitu-
tion to be levied for all county pur-
poses, 1t would not have left so re-
markable a purpose to be gathered from
s0 vague an Iinferences Ve hold thit
whether or not the township board in
this case had authority to assess the
road tax which it did assess, still,
the county court had the power to
apportion the whole levy in the way it
did, giving twenty per cent to the
township board to be administered by
i1t, in building its roads and paying
its necessary expenses, and reserving
elghty per cent to be administered by
the county court for general county
purposes, and that the township board
must exercise the taxing power given
to i1t in subordination to the authority
of the county court to make the apgor-
tiomment required in section 9284,
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Section 98756, Levised Statutes of lissouri,
1929, provides es follows:

"In all counties in this state

which have now or may hereafter
adopt township orgaenization, if

the amount of revenue desired and
estimated by the county court for
county purposes and the anount de-
gired and estimated by any town-
ship board for township purposes
shall together exceed the rate per
cent, on the one hundred dollars
valuation allowed by section 11 of -
article 10 of the Constitution of
Missourl 'for county purposes!',

then 1t shall be the duty of the
county court to apportion the tax
tfor county purposes' between the
county organization anéd the towne
ship organization in the following
menner, towit: Lighty per cent. of
the taxcs which may be legsally
levied 'for county purposes' shall
te apportioned to the county organi-
zation for county purposes, and
twenty per cent, of such taxes shall
be apportioned to the township ore
canization for the purposes provided
by sectlion 12303 of the township or-
ganigation law, as specified by the
townshlp board; but the co. bined rate
for both the county and township or=-
iranigations shall not exceed the maxi-
mum rate provided by the Constitution.”

The above section should be resd in connection
with Section 12308, Revised Statutes of lissourl, 1929,
end provides the proportion of taxcs which goes to the
township where the county has levied the maximum teaxes
for county purposcs. Sectlon 12308 becomes inoperative
if and when the county has levied the meximum rate ale-
lowed un er the section for county purposecs. Section
12308 is only a delegation of the right or authority to
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the township to raise the taxes therein specifled when
the county has not exercised 1ts authority to levy the
maximum rate for county purposes, If the county has
not exerclsed its authority to levy the maximum rate
for county purposes, then the difference beWween the
rate the county has levied for county purposes and

the maximum rate which could be levied for county
purposes, 1ls the ridd within which sectlon 12308
might be invoked,

CONCLUSION

It 1s cur opinion that if the county has levlied
the maximur ra e for county purposes, then the provisions
of section 12308 become non-a plicable ané the rate so
levied by the county for county purposes and the pro=-
ceeds collected beceause thereof are to be apportioned
in the following way: LEighty per cent thereof shall
go to the county for county purposes and twenty per
cent thereof shall zo to the township for township
purposes, If the county had not levied the maximum
authorized for county purposes by the provision of
the Constitution, then the difference between the rate
th.t has been levied for county purposes and the maxle
mum authborized therefor 1s subject to the operation of
the provisions of Section 123508 and within the limits
thereof, the township board may leWwy the rate in sald
Section 12508 provided.

Yours very truly,

AFPROVIDS
DRAKE WATSON,
Assistant A¢torney General

J.-Te TAYLOR
(Agting) Attorney Ceneral
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