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'J.10WN3EIP ORGANIZATION : It is ~he manda tor y duty of the 
coun~y cler k ~o furn~sh a pre -
pared f orm t o ~he ~ownship cler k 
f or ·i,;he publ icat i on of the fi ­
nancial cond~~ ion of ~he ~ownship~ _ 

February 8 , 1939 

Mr . Charles E. . Hassett 
Attorney at Law 
Poague Building 
Clinton , Missouri 

Dear Mr . Hassett: 

~e are i n rece i pt of your letter dated 
February 4, 1939 , which reads as f ollo\"ts : 

"Henry County is , as you know, 
a Township Organization county. Under 
Sect i on 8170 , R. s. •29 , a duty is placed 
on the township board to publish annuall~ , 
between the 1st a nd l Oth da y of I,.arch , 
an itemized sta tement of rece ipts and 
expenditures , inventory of tools , mach i n­
ery, and other property, i n s ome ne~s­
paper published in t he township, e tc . 

"Under Se ction 8171, t he county 
clerk has a duty to prepare f orms £or 
such publication, and on or before 
the 20th day of Februa.ry of each year 
submi t t he same to the townshi p ~lerk, 
and r equire such publ ication, as wel l 
as t he f iling of a certif ied copy of 
such statement i n hi s office on or 
before•uarch 20th . 

"only a few of t he nineteen town­
sh ips of t his county have been f'ollowin0 
this procedure . The county clerk has 
not fUrnished such forms , althcugh, all 
townsh ips have been f iling such a state­
ment with t he of fice of the clerk. 
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"In my construction or the 
above sections , it is my view t hat 
these provisions are mandatory. 
Also , that a full itemi zed statement 
is required, and that a condensed form 
will not be sufficient. 

0 Naturally, t he various townsh ip 
boards are much concerned. and would 
like to f i nd some avenue of escape 
from t h is additional expense . I may 
add for your information. that t he 
matter is being pressed by t he news­
papers . 

"I would a ppreciate a n opinion 
from your office as to the eff ect of' 
t hese provisions , 8170 and 8171. If 
at all possibl e , and if you concur 
in my view t hat the statut es mean just 
what they say , I should like t o have 
t h is opinion in time f or t he clerk t o 
complf with the same prior to February 
2oth . 

f -

SectLon 8170, R. s . Uissouri. 1929, reads 
as follows: 

"The township board of directors 
in all counties under townshi p organiza­
tion shall keep or cause to be kept a 
full, true and correct recOl'd of all 
m0neya received and disbursed on account 
of' roada and bridges and all other re­
ceipts and di sbursement s of ever y nature 
in such townsh ip, showing i n detail .from. 
whom and on what account such money was 
rece ived, and to wh om and for what pur­
pose disbursed, together with a complete 
i nventory o.f a l l tools, road mach inery 
and other property belongi ng to t he town-
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ship. together with such other i n­
formation as to the condition of 
roads and bridges and t he needs of 
same as ID11Y be deemed of value, and 
between the first and tenth day of 
march of each year shal~ cause to 
be published an itemized statement 
of su.eh receipts and expenditures, 
inventory of tools, machinery and 
other property i n some newspaper 
published in such township. and if 
there be no newspaper published in 
the township• then such publication 
may be made in any n~wspaper of 
general circulation within suCh town­
ship published in t he county; suoh 
statement shall be made by t he town­
s h ip elerk under the direction o£ the 
townshi p board and shal.l be s worn to 
by such clerk, and it shall be the: 
duty of t he township clerk on or be­
fore the twentieth day of March of 
eaCh year to file a copy of such 
d.etail.ed •tatement with th~ county 
clerk of such county, and the county 
clerk ·Shall lay 't he same bef ore the 
county court at its next re·gular meet­
ing." 

S&et1on 8~71 R. s. Missouri. 1929 , reads 
as t ollowsa 

•F~r the purpose of carryi ng out 
t he provisions of t he preceding section~ 
it shall be t he dut{ of t he countf clerk 
rn counties having o.wnt.EIP organ zat1on 
to prepare , at t he expense of the eounty, 
forms for t he .publ1cat1on of the detailed 
sta tement of t h'e town-eh1p1 a reee i pts and 
disbursements~ on or before t he twentiet h 
day of February of each year~ ar.>-d submit 
t he same to t he townsh ip clerk of ,each 
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township, together with any other 
information he may deem necessary~ 
and t he county clerk shall requ1~ 
each township board to make such 

' publication according to the f orm 
submitted, and also require a certi­
fied copy of such statement to be 
filed 1n his office on or bef ore the 
t wentieth day of Karch of each year." 

It will be noticed i n the above Section 

I . 

8171 that it is t he duty of t he county clerk to 
turniah torms for the publication of t he detailed 
statements therein described. This strong state­
ment proves that it was the intention of t he leg i s­
lature that this section should be considered manda­
tor,r and especial.ly eo as to the issuing of the 
above forma. The purpose of the issuing of the 
abo~e to~ was so that all of the detailed state• 
menta should be uniform !"'rom eaeh clerk or each 
township. It •pacifically aets out the procedure 
how• Qnd when, the clerk shall make hie detailed 
stt~ement and when the publication of such state­
ment should be made. 

In the caae of Kroger Grocery & Baking 
co. v. City of s t. Louis_ 106 s . w. (2d) 4~, loc. 
cit~ 4~9- par . 5-7, t he court said& 

•summarising the reasons under-
l ying Kansas city v. J. T. Case T. u. 
co., supra, on the instant i aaue, t hey 
are to t he effect . in so far as material 
here , that said act of 1879 conferred a 
permissive, not mandatory, power upon 
certain municipalities to 1mpose a gradu­
ated license upon merchants; but (consid­
eri.ng t he word "may" in said clause authori­
zing a graduated l i cense as equival ent to 
"must" or "ahall" (Id., 337 Mo. 913_ loc . 
cit. 931 {8), 87 s . w. {2d) 195- loc. cit. 
205 (15-17)), any attempt to exerci se t he 
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authority there conferred to exact 
graduated license f'~es must be exer­
cised in conformity with t he authority 
delegated and graduated i n proportion 
to the annual sales ( Id.~ 337 Mo., 913, 
loe. cit. 930(7 ), 87 s. w4 (2d ) 195, 
loc. clt., 206(13.14). and authorities 
citedJ Keane v. Strodtman (Bane) ~23 
xo~ 161, 167(11), 18 s. w. {2d) 896~ 
898(11) (quoting Dougherty v. Excelsior 
Springa. 110 Mo. APP• 623• 626, 85 s. 
w. 112, 1~, to the effect that when 
apeeial powers are o_~nferred• or 
special methods are prescribed for 
the exerciae of a powe.r •. the exe·rciae 
of such power ia within the maxim 
expreaal-o unius eat exclus1o a.lteriua,. 
and. tforb1ds and renders nugatory the 
doing of the thing speo1.f1ed. except 
1n the particular way pointed out')J 
State ex rel v, Cl i fford• 228 Mo. 
194, 207, 128 s . w. 755, 758J 21 Ann. 
Cas. 1218." 

The holding in t he above caee was to the eff ect 
that when a certain procedure was set out 1n 
the l..aw and no other procedure was mentioned,.. 
thep t he procedu re set out 1n the law is 1;he 
onlw procedur~ that could be used in obtaining 
the results required. 

f 

In the case r,f State v .. Oity of Uaplewood, 
99 ~· w. (2d) +38- loc. cit . 142, Par . 5-7, the 
couJ>t aaidc 

. "The general rule wlth respect 
to the use of permiss1 v~ words in a 
statute 1s stated in 59 c. J. Section 
633• PP• 1077 and lo7·a, as f ollowa a 

•on the other hand, where statutes 
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are purely enabling in character. 
simply caking that legal .and poss­
ible which otherwise t here would be 
no authority to do• and no public 
interests in private rights are in­
volved• they will be oo~atrued aa 
permissive. General~y. statutes, 
directing the mode o~ proceeding 
by public officers. designed to 
promote method• .syatem, uniformitJ, 
and dispatch 1n such proceeding• 
will be ~egarded as directory if 
a disregard thereof will not in­
jure the rights of parties, and 
the statute does not declare what 
result shall follow noncompliance 
therewith. * * * 

'Per5daaive words in a statute 
1n respect of officers or courts will not 
be construerl as mandatory where such 
construction would c~ate a new public 
obligation} and it has been held that 
even mandatory words or provisiona in 
a statute defining the duties of ad­
ministrative officers may be construed 
as direct~?y only~ unless something in 
the body of t he statute indicates the 
contra,ry •. ' 

. 
"Our Supreme Court in State ex 

rel. Ellis v. Brown~ 526 Jlo. 627 , 
633, 33 s. • (2d} 104,107, stated 
the rule for determini ng whether a 
statute is dir ectory or mandatory 
1n the f ollowing broad terms& ' There 
is no universal rule by which directory 
provisions in a statute may, 1n all 
circumstances , be distinguished tram 
t hose which are mandatory. In the 
4etormination of this question, as of 
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every other question of statutory 
construction. the pr~e object is 
to a seertain t he legislative in­
t ention a s disclosed by all the 
terms and provisions of the act 

2/8/59 

in relation to t he subject of l eJi s ­
lation and . t he general object i n­
tended to 'be accomplished. 

According to t he hold~ng i n t~is case t he i ntention 
of t he l egislature as dis~losed by all of t he terms 
anq provisions of t he act i n relation t0 t he subject 
ot l egislation should be followed and under sectJon 
81~1 the f act t hat the legislature specifically said: 

"It shall be t he duty of the 
county clerk. " 

T~ only const,ruction t hat can be given to the 
seqtion is that 1t is mandato;y. 

Section 8175 R. s . Mi ssouri ,, 1929~ reada 
aa follows: 

trAny of.fic1a1 or other person 
who shall willfully fail to comply 
with any of t he provisions of t hia 
art i cle , and any person who. shall 
w111fttlly violate any of the pro• 
visions there of , shall be deemed 
guilty of a misdemeanor , and where 
no other or different punishment 1s 
provided• shall be punished by a fine 
of not less t han five dol~ars nor 
;tore than five huri.dred dolla r s . " 

T~a section provides a penalty wh ich grade s £rom 
a fine o~ not less than five dollars nor more than 
£1ve hundred dollars , to be assessed aga i nst any 
o.ftjie1al or othar person who shall willfully fail 
to comply with any of the prov1s1onn of article 
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1 5* Chapter 42 of the Rev ised · Stat utea o~ JUsaour,. , 
192~. The fact that a penalt7 1a prescribed against 
t he violation of the act is f'urt her evidence to 
sh~~ that it was t he intention of t he leg i.slat ure 
to ~nact a section which wa s mandatory upon the 
couq.t y cl ark to issue the statement of the township ' s 
fi~ncial condition. 

By reason of said penal section- 8175, 
sup~, and aecor ding to the hol ding i n t he case or 
State v. City of ~~plewood. supra, the se~t1on 
8171 cannot be g iven any construction but that it 
1a mandatory . 

CONCLUSI ON . 

In view of the above author ities it is 
the~opinion of this department that Wldei' section . 
817 R. s . Missouri,l929 ,. it ia t_J.e mandatory duty 
of he count y clerk t o prepare and f urnish f orms 
to ~he township clerks f or t he purpose of' publishing 
the f inancial condition of the township. 

I t is f'urther t he opini on of t his department 
that any county clerk who fails t o f ollow the manda­
tor~ ins t rue t i ona set out in 8171. supra., eould be 
pro~eouted under section 8175• supra. Thie aet of 
t he county clerk is only a ministerial duty and 
uporl fa ilure to perform ~hat dut.y a mandamus pro­
ceeqing would properly lie i f coDmlenced by·some 
partiy in interest. 

Respectfully submitted, 

APPROVED s 
'~ . J . BURKE 

J. ~. TlYLoR 
(Acting ) Attorney General. 

Assiata.nt Attorney General 

WJB~RW 


