!
NORYICAGES $ Deed of 1rust signed by husband ana wife on an

estate by the entirety securing note of husband
is a valid Instrument.

September 5, 1939, b

Honorable Charles S. Ureenwood
Prosecuting Attorney
Livingston County

Chillicothe, Kissouri

Dear Sir:

This will acknowledge receipt of your
letter of August 29, 1939, in which you submit
two questions to this office for answer,

Vie are enclosing herewith copy of an
oplnion dated Au ust 24, 1938, addressed to Hon.
Glen W. Huddleston, Prosecuting Attorney,
Carrollton, Missourl, which we think answers your
first question.

Your second question 1s eas follows:

"Another question presented in this
case 1s that since this is an estate
by the entirety and since the mortgase
is signed by both husband and wife but
the noté representing the debt is
signed only by the husbend, is this a
valid mortgaszet"
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In order for a mortgage to be good against
the wife in the present case 1t 1s necessary
that it be a valid contract supported by a valid
consideration. %he rule as to consideration
neceseary to support a mortgagce is the same as
the rule which applies to contracts generally.
In 41 C. J. p. 385, 1t 1is said:

"The rule applicable to con=

tracts generally that the ade~
quacy of the consideration so

long as it is a aluable consi=-
deration is immaterial in the
absence of fraud applies in the

case of a mortgage. 4 mortgage
cannot be held invalid for went of
consideration if it is supported

by any consideration recognized by
the law as sufficient to sustain

a promise to pay. <Yhe consideration
may be a benefit moving to the mort-
gagor or may consist in a detriment
to the mortgageee, although there

is no actual benefit to the morte-
gagor, but there must be some bene-
fit to one party or some injwry

or detriment to the other."

The rule as to what constlitutes a con-
sideration is stated as followss

"It may be laid down as a general
rule, in accordance with the de-
finition given above, that there 1s

g sufficient consideration for a
promise if there 1s any benefis to

the promisor or any loss or detri-
ment to the promisee. It is not
necessary that a benefit should ac-
crue to the person making the promisej
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it 1s sufiiclent that something
valuable flows from the person to
whor it is mnade, or that he suf-
fers some prejudice or inconven=-
ience, and that the promise is the
inducement to the transaction.
Indeed there 1s a consideration if
the promisee, in return for the
promise, does anything legal which
he is not bound tto do, or refrains
from doing anything which he has

& right to do, whether there is any
actual loss or detriment to him or
actu:l benefit to the promisor or
not.

13 CoJ. pe 315,

Whether or not the wife received any of
the benefits of the loan is not material as long
as 1t can be shown that the lodn was made upon
the strength of her signing the mortgage along
with her husband. The county would not have made
the loan had she not signed the mortgage, and
therefore, it was suffident consideration to make
the mortgage binding as to her. %he courts of
this state have followed the general rules above
set down.

In the case of Summett v. Realty & Brockerage
Co., 208 Mo. 501, it was held that a deed of trust
signed by parties who did not receive any of the
benefits of & note secured by saild deed of trust
was valid and binding as to them. At 1. c. 514,
the c ourt saild:
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"The money ldaned by the company

to Latitla Grover on her note,
secured by the deed of trust signed
by her and all of the remaindermen,
was a good and valid consideration as
to the latter; and even between the
parties to the deed remalndermen

are estopped from asserting a want

of consideration to them. (Nullanphy
to use v. Rellly, 8 Mo. 6753 Madison
County Bank v. Graham, 74 ¥o. Appe.
2513 Halsa v. Halsa, 8 Mo. 3033 Coal
Cos Ve Blake, 85 N. Y. 2263 Edwards
Ve Schoeneman, 104 Ill. 2783 Johnson
Ve Bldg. Assn., 104 Pa. St. 59‘).'

CORCLUSION

It is, therefore, the opinion of this
office that a deed of trust or mortgaze signed by
a wife along with her husband upon Joint property
of husband and wife, to secure a note signed by
the husbeand alone, 1s vallid and binding as to the
wife and the same may be foreclosdd in the usual
WaYe.

Yours very truly,

APPROVED?

HARKRY H. KAY

Assistant Attorney General
J. E. TAYLOK

(Acting) Attorney General
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