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Person appoi nted t o Boar must file oath 
o~ offi ce before he is q al ified. 
Incumb ent remains member of Board until 
successor ual ifies. 
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Dr. F. 1. Quilbault 
423 w~rtn Broadwa7 
St. Louia~ Missouri 

Dear Sirt 

August 2" 1939 

Fl LED 

'l'hla department 1a 1n receipt or 7our ~queat .. 
for an official opinion whioh readll aa tollow~ a 

•x ••• appointed a member o~ the 
Optometry Board o.t Jl1saour1 tor a 
term ending June 30th, 193.6. On 
•ar 26, 1g39• J. T. KoWay ••• 
appointed •• a meaber ot the 
Optometey Board ot 111ssour1• to 
succeed me. .He was confirmed b7 
the Senate on. June . 20., 1939. Acco~i.. 
1ng to the r41oor da of' t he of fice of' 
the SecretarJ of $tate , he baa not 
qua11f1ed tor the ottlce to whiCh h• 
••• appointed. 1 

•tn view or t he taot that -r succes­
sor ha.s not qual1t1e4. I requeat tha~ 
7 ou 81 ve me an op1n1.on as to whethe·~ 
or not I am still a meab6r or thia 
board.• 

:$ect1on lM98• R. s. 111s aour1 1929 • p~1de• in 
part as tollowsc 

•The gover.nor, w1 th the advice and 
conaent or the senate-. shal.l appoint! 
tt ve persona t'Pom among such practi~ 
lng optometriata ot the atate aa ha 
had not leaa than five years• practical 



Dr. F. ;. Guilbault 

experience in optometry aa 4et1ne4 
in aection 13501 ot thi a chapter, 
who ahal.1 oonsti tute the atate 
board or optometJ-7. * * * * * • * 
'!'he tel'lll ot the mellbera or aaid 
board aucceaal ve~y • aball expire, 
on the 30th day or June ot eaCh 
year and the term of all member• 
atter the tirat board ia appointed 
shall be tor a period of five yeara 
and until their auo-eeaaora shall be 
wolnted ana ~iltied. * * * * * 

e membira ot e etate bo.rd ot 
optometrr, before entering upon the 
diacharge of their 4utiea, shall 
make and tile W1 th the aecPetarJ 
ot atate, ~he oonat1tut1onal oath 
of office. * * • * * * * * * * * • 

Article XIV- Section 5 1 of the Constitution of 
M1saour1 providea aa t ollowaa 

"lll of tioera, both cin..l and m1li­
t&r7, UDder the authority of tbia 
Stat e, ahall, before entor1ng on the 
dut1ea of their reapeotive ofrl oea, 
take and aubacri be an oath, or aff~ 
mation, to support the Constitution 
of the Un1te4 Stat ea and of this State. 
and to demean t hemael vee fa1 tht'u1ly 
1n office.• 

'mlia department ia in!'ormed by t he Secretary ot 
Stat e that J. T. McW&y, the person appointed to auccee4 
you aa a member or the State Board or Optometrt. haa 
not filed t he constitutional oath or of fice with the 
Seoretf117 of State which ia requir.d bJ Seot10Jjl 134-98 
quoted a;bove. 

The necessity that an appo1n"e take an oath 
ot offiae before entering upon the duties ot tne offi ce 
is reoogpiaed 1n 22 R. c. L., page 448, where!Jll the 
rule 1a auoc1notly atated aa rollowat 
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-where an appointee 1a required to 
take an oath or office he cannot be 
considered as qualified unless he 
takes auan oath." 

ln State ex rel. Hull v. Gray. 91 Mo. ~PP• 438, 
the cou~t said at 1. c. •41a 

"Taking an off i oial oath _,. be 
a aid to be a prerequiai te to the 
right. de jure, to hold an o.t't1ce. 
The oath of off1 ce marka the entranoe 
upon the dutiea of an of ficer. And 
ao we find. that all of f'ioer·a under 
the authority of the State., bef ore 
entering on their duties. muat take 
aDd subscribe an oath to faithfUlly 
demean theme el Yea 1D. offi o. aDd aup­
port the Constitution ot the United 
State• and of this State. Section 6/, 
article 14." 

In view ot the above autboritiea it w111 be aeen 
that Dr. MoWay 1 aince he has t'a.iled to tile hi• oath 
o.t' of.t'ioe with the Secretary o.r Stat e, aa requtred b7 
the atatutea and the Constitution, is not at ~e preaent 
time a :member of the State Board o.t' Optometry. He .a1•t 
.fulfill all the requirements of the atatute ~ the 
Constl tut1on before he can be cona1dered a member of 
auab board. 

The question next a r 1aea as to what 1a f:ur 
atatus as incumbent member or the board. As a ated 
above, $ect1~n 13•98, wb1Qh provides for the a ate board 
ot optometry, atatea that each· member of the board aball 
aerYe •until their auooeaso»s ahall be appointed an4 
qual1.fied. • Arti ole XIV, Section 5 of the Conati tution 
of Mis souri provides aa followaa 

"In the abaence of any contrary pro­
v1a1on, all otfioera now or hereattet 
elected or appointed• subject to tbe 
right of rea1gnation- &hall hold o:ffioe 
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during their of f1o1al terma. and 
until t heir successors &bell be 
dul7 elected or appointed and 
qual1t1ed.• 

Section 11196• R. s. ftsaour1 1929• pl'Qv1dea aa 
follo••• 

•All officers elected or appointed 
by the author1t,- o~ the lawa ot 
this •tate ahall hold their office• 
until their aucces sora are elected 
or apr»1nted. cOJDi&sioned and qual~­
f'ied. 

Theae proYiaian. are interpreted 1n st.te ex 1nt. 
v. Williams. 2 22 Ko. 268 , as f ollowa (1. o. 285)a 

•• o * • The plain., unequivocal im-
port of this aeotion of the Consti­
tution 1a• that when the regular 
term expi.res. the of fice beoomea, ~ 
the e7e of the Constitution, vaoant. 
but with authority to the incumbent, 
already qua11f 1ed• to continue b)' 
rtrtue of suah previous qualiricatiQn, 
made effective f or th• purpose b7 t~e 
Consti tution• to d1aanarge the func~iona 
of ~e office until he ia auooeeded in 
the way prererred b7 the people, aa 
pointed out 1D the Conatltution made 
bT them. end ill the l,awa made 1n 
purauana. ot that inatrwaent. 1 • ~ ~ • 

1:11 the recent · oaae ot Lanattton v. HoweJil County , 
79 S. ~r (24) 991 l• c. 102, our Supreme Cour~ spoke .. 
tollowa a 

•• * • LaDgaton'a official term waa 
fixed at one year, but upon the 
expiration thereof', no aueoeaaor 
ha 'ring been ap~1nted• hls right . 
to hold auc.h ofif ee, and hi.a title 
thereto, continued until tbe right 
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or a duly appointed and qualified 
aucceaaor attaChed. Bia right to 
hol.d over &Dd hia continn.ance 1n 
the office waa of courae contingent 
and deteaaible eubjeot to be ter­
minated at aDJ' time b7 the appoint­
ment and qualification of h1a 
auoceasor. During the time an 
o~fi cer ao hold a over, UDder the pra­
v1aiona o~ the constitutional and 
atatutor,. prov1aiona, supra. he 
holds t h e of l'ioe aa a de jure 
officer (46 c. J. p. 969) and b7 
the aame t enure , after the presor1~ 
term, until the right o£ his dul.y 
Chosen and qualified s uc ces sor 
attaahea. * * ~ ~ ~ * * * * * * ~ " 

Therefore, since TOur successor on the etate 
Board ot Opt ometry i al. though he hu been appo~t.4, 
haa not qua1if1ed because he haa tailed to fi~ the 
oath ot ott1oe with the Secretary of State as required 
by law, you are atill a member of the State Board of 
Ootomet17 and. w111 continue aa auoh until ,-our aucoe• 
sa- qualifies. 

CONCLUSI ON. 

lt ia , ther efore, the opinion ot this d•partment 
that a person appointed to the State Board or Optometry 
Jmat file an oath ot office nth the Seor etar,- of State, 
and until he so does, he ia not a member of said board. 
Until the person so appointed doe• qualit',-, the incum­
bent me~er whose pla.oe he 1a to ~ake remains •• a Dan­
ber ot ~he board and 1s vested with all the po~era and 
duties of such members. 

Reapeotrully submitted 

ARTHUR 0 1 tv;EFB 
APPROVED: Aasi atant Attorney General 

i. E. TJ,!LOR 
(Acting) Attorney General 
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