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Prosecuting Attorney
Linn County

Februery 28, 1939

¢+ Derk Creen l_:)f ;//

Marceline, Missouri

Dear Sir:

e have received your letter of February l6th in which
you have asked three questions. The first part of your
letter embracing the first question reads as follows:

"Sometime back Mr. A, L. Burns, city
attorney of Marceline, addressed you

in regard to an application made for a
beer license in the City of Marceline,
and at that time you rendered an opinion
upon the facts given, This was requested
by him at the insistence of the city
council, Now they have asked that I
communicate with you coneerning the same
matter, but setting out different facts.
The situation is as follows:

'The Baptist Church, of the City of
Marceline, is situated one~half block
from the business section., Services

are held regularly in this church on
Sundays and on certaind ays during

the week, As a part of the churech
program the pastor conducts services
each Saturday afternoon at three o'clock
in a funeral home located in the business
section of the town. This service has
been conducted in the funeral home for
approximately eleven months, and has been
conducted regularly at the stated time,
The services at the fureral home were

Cities
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auth riged by the governing hvody of the
Baptist Church in regular session, the
governing body being the congregation,

At these services BEible study, preeching,
singing, and praying takes place in al-
most identical manner as at any regular
church service on Sunday at the church,

The purpose of this service on Saturday

is to enable members of the church living
in the rural secticns to attend the ser-
vices at the same t?’me they are in the
city for the purpose of buying their
groceries, or transacting other business,
when they would not be able to attend
church on Sundays and make an extra trip
to towmm, Of course, members of other
denominations are welcome and many resi-
dents of the city attend the services.

The building in which these services are
held is an ordinary one story business
building suitably arranged for a funeial
home and chapel fraom which funerals ser-
vices are conducted., The owner coi the
funeral home also maintains his Lusiness
office in one room of' the bullding, and
uses the entire bullding on any occasion
for eonducting a funeral service, Located
in less than one hundred feet of this
funeral home is another bullding, and an

& plication has been presented to the city
council for the issuance of a license to
sell 5 per cent beer in this business builde
ing, No consent to the issuance of tis
license has been given by the governing
body of the Baptist Church, This church
has three trustees whose duty it 1s to
attend to the physical properties of the
church. It also has a Board of Deacons
whose duty it is to assist in the management
of the church affairs by making recommenda-
tions to the congregation., The governing
authority of the church is veasted in the
congregation or membership meeting in r egu-
lar conference each month or at any special
or called conference, which special confer-
ence mey be called upon one weeks notice,
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We would like your opinion as tow hether
or not the described above situation pro=-
hibits the issuance of this 6 per c ent
beer license under the 'Missouri Statutes,'
withreference thereto,"

On August 17, 1938, this office addressed an opinion teo
Mr, A, L. Burns, City Attorney of Marceline, in connection
with the exact and same situation. In his opinion request,
Mr, Burns stated that for several months prior thereto
preaching, praying, Bible Study and song service had been
held in this chapel "by meny denominations and is apparently
not restricted to any particular church or creed", He also
inferred, without making a definite statement, that sush
services were regularlyheld. A part of our opinion in
response to that request reads as follows:

"It 1s a well known fact that on account

of crowded conditions in church buildings,
the Sunday School and Bible classes are
sometimes held in courthouses or other
buildings about a city, but we do not

think that the lawmakers contemplated that
such bullding would be classed as & building
used regularly as a place of religious wor-
ship, which would prohibit locating a place
of selling intoxicating liquor within a
certalin distance therefrom, We think that
the lawmakers had in mind, when they refer-
red to !other building regularly used as

a place of religious worship,' such building
as a particular religious denomination may
have control over and which building is
governed through its board of managers.

We do not think that the building and the
use thereof which you have described in
your request comes within that class,

We are therefore of the opinion that the

use of the bullding mentioned in your re=
quest is not such a continuous and consistent
use for religious worship that it could be
classed as a building regularly used for
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for religious worship, but that such use

is more int he class of occasiocnal or casual
use, That being the case, the applicant
for the license to sell intoxicating liquor
would not be required to obtain the written
consent of the board of managers, if any,

of those worshipping in the b'_uilding which
you have mentioned in yocur request,

The gist of the f acts concerning the same matter as
you have outlined them is that the governing body of the
Baptist Church of the City of Marceline has authorized the
regular Saturday afternoon services in the funeral parlor
chapel and the pastor of that church conducts saild services;
while members of other churches attend, yet the same are
in fact Baptist services; that the building is primarily
a funeral home and the governing body of the Baptist Church
has not consented to any license being issued within the
statutory distance from the funeral home,

Section 44-a~l4, Laws of Missouri 1935, page 285, reads
as follows: '

"No license shall be granted ior the sale
of intoxicating liquor, as defined in this
act, within one hundred (100) feet of any
school, church or other building regularly
used as a place of religious worship, with-
out the applicant for such license shall
first obtain the consent inwriting of the
majority of the Board of Directors of such
school, or the consent in writing of the
majority of the managing board of such church
or place of worship, The Board of Aldermen,
City Council or other proper authorities,

of any incorporated City, town or village,
may by ordinance, prohibit the granting of
a license for the sale of intoxicating
liquor within a distance as great as three
hundred (300) feet, In such cases, and
where such ordinance has been lawfully
enacted, no license of any character shall
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issue in confliet with such ordinance
while such ordinance is in effect,"”

The question then 1s whether under the facts the funeral
chapel can be classed as a "church or other building regularly
used as a place of r eligious worship.,” We do not think that
it can be so classified,

In our opinion addressed to iir, Burns, we quoted from
16 R,C,L,, Section 137, page 373, a 'art of which reads as
follows:

"any structure used principally for
religious worshlp and Bible Study is
included although some of its rooms may
be used by socleties incidental to the
church, or clogely allled to 1ts
principles, or by individuals connected
with or peculiarly eligible to membership
in the church; and it 1s not necessary
that the org nization be incorporated,

In the application of such legilslation,
however, the courts properly refrain from
including what in reason camnot and im
common conception ordinarily 1s not re-
garded as a church, The restraint is
usually held not to apply to places used
occasionally for preaching, or a building
used by an organization devoted to the
reformation of fallen women, unconnected
with any chureh, or a building occasionally
used for entertainments for the benefit
of a church, or used by an unorganized body
as a mission for Bible study and meetings,
when most of the bullding is used for
residential and commercial purposes.”

In the case of George vs, Board of Ixcise of the City of
Elizabeth 73 N.J.L. 366, the court in construlng &« similar
situation said:

"The legislature clearly did not intend
that wherever religliously inclined per-
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sons meet together for Bible study and

tre like & church existed within the
meening of thils excise repulation, but
unless the ststute hes a meaning es

broed as trls it does not include the
conditions that constitute the prosecu-
tor's case, The action of the municipsal
board brought up by this writ is affirmed,"

In the case of In llatter of Korndorfer 49 N.,Y.S. 559, the
court said:

"1The law does not undertake to define
or restrict the definition of the words
"occupled exclusively as a church," and
I think it must he left to such reason=
eble construction as will accomplish the
purpose intended by the legislature, viz.
to prevent thetrafiic of ligquor in prox-
imity to such class of builcings,"

In the case of liatter of Hupp 106 N,Y.S, 483, the court
said:?

"17he s tatute was d esigned to protect such
bulldings only es were at the time of the
issusnce of the certificete used exclu-
sively for religious worship, that is,

"as 2 church;" a chureh, referred to as

an ediflce, in popular comprehensive meéan=-
ing "a bullding set apart” for religious
worship, Webster's Unsbr, Dict,"

In the case of In Re Vall 77 N,YX.5, 903 the bullding, which
it was claimed was occupled as & church, weas located in an alley
way and was a small bullding ten by sixteen feet, IU was occasicn-
ally used by a religious association, which hed regular quarters
elsewhere. In holding that this was not a church as intended
by the leglslature and that the facts "all indicate that the
purpose of its erection snd use was solely to defeat the purpose
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of Mrs. Lennon to procure a liquor tax certificeate," the
court sald further:

"It may be that a very considerable
majority of the law=sbiding citizens
of the viliage of 4slip ere opposed
upon morel grounds to the opening of
another saloon upon the main street

of that village; but conceding that
sentiment 1s entitled to the highest
respect and consideration, still 1t is
better that the evil be endured than
that the law should belrought into
contempt by an application thereof
menifestly ade to meet a particular
cese, Proceedings dismisced, with costs,"

CONCLUSION

Thereiore, placing & r emsonable construction on Section
44=-a~14, we are of t he opinion thaet the funerasl home, which
is built end designed as such, ordinarily used as such and
which 18 not owned by or controlled in any way by the Baptist
Church c an not be construed as a "church or other bullding
regularly used as & place of religious worship.,” If the
opposite construction were to be placed on .this section, it
would follow that the laws authorizing the sale of intoxica-
ting liquor could be nul ified by a systematic selection of
rooms over a city for periodical church services or Sundsy
School classes, Vie do not believe that the legislature had
any such epplicatlon of the law in mind when Section 44-a-14
was enacted into law, Rather, we believe that the legisla-
ture had in mind the protection of church bulldings bullt or
designed end actually used for such purposes primarily, end
which buildings would be under the control and management of
the managing board of the church involved, In other words,
it referred to the church home 1tself and not other suitable
rooms such as a funeral parlor chapel, town hall, court house
or lodge hall, all of which are primarily and regularly used
for other purposes, but in which religious services might
be permitted periodically or otherwise,
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II.

The second question contained in your letter is in the
following langusges

"In this seme connection we would like
further to ask your opinion upon this
sdditional statement of facts,.

The eprnlicent for this license has

at the present time & license to sell
%42 per cent beer at snother location

in Merceline, Sometime back, but
within the past year he was tsken to
Jefferaon City toeppear before the
comriissioner on a charge of having sold
whiiskey by the drink in this beer place.
The testimony at that hesring was to

the erffect that two inspectors purchased
liquor by the drink and saw 1t purchased
by others at this place, and that it was
served by one i the clerks hired by the
licensee, 7The licenseet estified that
ne was not present at the time ol such
seles sna knew nothing about it, and
they were nade without his knowledge

or consent., The commissioner suspended
his license ifor e period of five dsys.
Now = criminel chsrye Yes been filed
eceinst the licensee, charging him with
sel ' ing intoxiceting liguor without g
license,

Do tre=ze facts justify or authorize the city
councll to refuse the issuance of snother
license to the applicant on t he theory that
these scles, the suspension of 'is license,
and the charge now pending egainst Iiim ine
dicete that he is not e person of the good
moral character required by the statute?"

There 1s no law in connection with the manufacture or sale
of Ze.2 per ¢ ent beer which states that a licensee must be a
person of zood moral character, Consequently, the e is no authore-
ization to r fuse a license on theground that the epplicant is
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not of good moral character as far as the s tatutes are con=
cerned, Likewlise, there 1s no statute to the effect that the
suspension of a 3,2 per cent beer license by the Supervisor
of Liquor Control constitutes grounds for such a refusal,
Section 135139~y of the non-intoxlecating beer laws, Laws of
Missourl 19335, page 264, provides that if any person who
holds a 3,2 per cent beer license 1s conviected under the
authority of that article, the license shall t!ereupon be
void "end the holder thereof sheall not thereafter, for a
period of one year efter date of such convietion, be entitled
to any permit for any purpose authorized under t his article,"

However, the person you have in mind has spparently not,
as yet, been convicted., A complaint filed is not in itself
a conviection, Should the person be acquited, there would be
no conviction and the terms of Section 1313S«y would not = ply.

CONCLUSION

Consequently, under the s tatutory law governing the
licensing of 342 per cent beer dealers, there is no require-
ment that an applicant f or such a license must be a person
of good moral character, Likewise, the suspension of such
& license by the Supervisor of Liquor Contrel is not by
statute made a ground for refusing e subsequent e plication
for a similar license, If any person is convicted of vio-
lating the provisions of the non=-intexicating beer laws,
then such person cen not receive a license for a period of
one year after date of such conviction, However, the filing
of a complaint against the person is not in itself a con-
viction and the one year period does not begin until there
is an actual convietion,

III.
Your last question is in the following language:

"We would like further to ask your
opinion as to the discretion that the
counecil has in granting or refusing
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any application for license made to it

if the applicant is a person of good
moral character and possesses the qual-
ifications provided by the statute, and
the location is not within anyr estricted
area, does the city council have any
discretion in granting or refusing to
grant a license?"

In other words, you are inquiring as to whether the
council has the right to suppress or even prohibit the sale
of intoxieating liquor within the city limits. 4if an appli=-
cant has every qualification for a license and yet is re-
fused, such refusal would amount to a suppression of the
sale of intoxicating liquor, at least to that extent, If
one eligible person could thus be refused, all eligible
persons could likewise be refused with the result that the
city would thercby be wholly suppressing such sales. In
this connection, we are enclosing copy of an opinion written
by this office on Iebruary 26, 1938 and addressed to Mr,
Donald B, Lawson, Prosecuting Attorney of Bates County,
Missouri. In that opinion, a similar question was asked and
we held that the eity council had only the authority to
regulate and control the sale of inteoxicating liquor within
the limits of the city in a manner not inconsistent with the
laws of the state and that the power to regulate and control
saild business did not confer on the city the right to sup=-
press or prohibit such sales,

Kespectfully submitted,

J. Fo ALLEBACH
Assistant Attorney General
APPILOVEL 3

(Acting) Attormey General
JFART



