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, GRr~ -NAL COSTS : The insolven cy act must be stri ctly 
~ollowed i n order to obt ain a r elease 
on a puni shment of a f ine and costs. 

/l 
I 

January 25, 1939 

Mr . A. Jl,. Gates 
Prosecuti ng Attorney 
Mon1 tql,l 6<>unty 
cali~o~a. Missouri 

Dear Si~s 

____ ................... --,. 

~1s departmi t is 1n receipt or your ~equest ~or 
an offieial opinion h i Gh reada as fo~lowas 

"As prose t ing a ttorney of Monitea~ 
County, Missouri I would like to ha~e 
an official written opinion on the 
:following aubjeot matte,r. 

•section 3859 R. s. 1929 Prov1deaz 
'Any person detained in prison for the 
nonpayment of any fine or coats on 
account of any crimi nal proceeding may 
be ordered to be discharged 1'rom such 
imprisonment, by the Gourt or by t h e 
judge of the court h aVing orilllinal 
juriadiction tor the county 1n whiah, 
he may be, or by the cl erk of said 
court in vacation, after being ~pri~on
ed one day for every two dol-lara of 
auch f ine and costs, or after bavii
endur ed twenty _daya t actual bifil•o 
ment tor the nonpQ3Dlent of oo.s • 
lie""''e-un11l>Ii to paythe iime. 

"An individual ia brought into justice 
court and he ia f ined,_ upon a plea o~ 
guilty to the commissi on of a misde
meanor, and the defendant ia unable 
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to pay said fine and costs whereupon 
the justice co~ts b±m to jai~. I• 
it mandatory tha t the jus tice give 
the defendant one day for every two 
dollars of aaid fine and coats? Or 
ia it mandatory that the defendant 
be ~priaoned twenty days for co•t• 
regardless of the amount of coats? 
Should t his ae etion be con&trued to 
mean that defendant be imprisoned 
twenty days for costa and tine rega1Td-
1ess how small the tine and coats be? 

"If a defendant ia unable to pay fi~e 
and costs 'both but !a able to pay 
either t he fine or the coats whiCh 
should he be permitted t .o pay firat~ the 
fine or t he costa. If the tine ia paid 
should he be required to endure twen ty 
days actual ~prisonment tor t he coats? 
If he pays t he costs should he be per
mitted to serve one day tor every two 
dollars of' the fine?" 

+n the latest decision construing t he payment of a 
tine an4 coats for serving or a jail sen tence against a 
defenda•t who haa been assessed a fine, costa or jail 
imprisonment, the Supreme Court en bane in the oa.ae of 
ex Parte Secrest, 32 s. w. (2d) l.c. 1087, satds 

•'rhe statute authorizing petitioner '1s 
commitment is section 4070• R • . s . 19).9. 
as followsa ' Whenever any defendant 
shall• on a con vi ct1on• be sentencedl 
to ~pr1aonment in a county Jail• or 
to P~7 a fine. he shall be i mprisoned 
until the sentence i s fully complied 
with and all costa paid, unl.ess he be 
aooner di a Oharged 1n the manner here~ 
1nafter provided.' · 

tt'l'hia statute, w1.th1n i ta mope, appl1es 
alike to Ddademeanors and fe~on1es. It 



Mr. A. t . Gatea January ,25, 1939 

is a part and parcel of every senteqce 
to a fine (Ex parte Parker, 106 Mo. 
551, 555, 17 s.· w. 658), and the judlg
ment was in substantial compliance 
t herewith. The manner in which de
fendant could 1be sooner discharged·' 
is thus set forth in the sections 1 

~ediately follow1ngt 

"Section 407la ' Wh-en any person ia 
held 1n custody or Lmprisoned for a 
fine imposed for a crimi nal off ense, 
as specified in the last section, the 
court i n which the cause was tried, 
or the judge ther eof 1n vacation, on 
the petition of the prisoner for that 
purpose, shall s entence him to imprison
ment ror a limited time, in lieu of the 
fine I and at the expiration of auch time, 
the prisoner shall be discharged on 'the 
payment of costa, or obtaining h i s tna
oharge in the manner in the next seqtiona 
provided. t 

"Section 4072: 'Whenever any person ahall 
be detained for the coats o1' a cr1m~l 
prosecution, he shall, after having endur
ed twenty days' imprisonment in the county 
jail for the nonpayment of such cost•, be 
rermitt ed to take the benefit of the laws 
or the reYret of liiio!vent persons c.ont'ined 

Oil cri'minai 12roeess, .2a ~ aptl1catlon 
for 'Ehat pur~ose. and con o ng o the 
provisions o such law.• 

"Section 4071., supra, provides a method, 
and we are advised of no ether,. by \Wl:i ch 
a defendant so committed may discharge 
the fine a~t from the coats assessed 
!6ainst blm~~same Ju~ent. ~ . 
may petftiOn~'&"Court in 1reli the cause 
was tried. or the judge ther eof in vacation, 
to •sentence him to imprisonment for' a ... 
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As 

limited time, in lieu of t he fine.' 
Vfhen such prison sentence is s erved, 
he is entitled to be discharged on 
payment of coats or obtaining h i s 
discharge under se ction 4072 and t he 
aet for the r el i ef of insolvents con
fined on criminal pr ocess . To authdr
ize a discharge , there must be a st~ct 
compliance with the stat utes preacrtbing 
the methods b7 whioh it may be obtained. 
15 c. J. Section 861, p . 3 44J Ex parte 
Parker, 106 Mo. 551, 17 S. W. 658 J Dn re 
Gurley, 34 Iowa, 184; In re Dobson, 37 
Neb . 449, 5 5 N. w. 1071. Having fo1low
ed a way of his own choosing not author 
ized by statute., petitioner is not en
titled to be d i s Charged. 

"It is ordered that petitioner be remanded." 

above set out 

Section 4070 R. s. Mo. 1919 ia now 
Secti on 3726 R. s. Mo . 1929; 
Section 4071 R. s. Mo. 1919 ia now 
Section 3727 R. s. Mo . 1929; 
Section 40 72 R. s . Mo . 1919 i~ now 
Section 3728 R. s . Mo. 1929. 

Section 37 27, R. s. Mo . 1929 , aet out aa Section 
4071, R. s. Mo. 1919, in the case of ex Parte Secrest, 
supra , is governed by Section 3869, R. s . Mo. 1929, whiCh 
r eada as followa1 

"Any person detained in prison for the 
nonpayment of any f ine . or costa on 
account of any criminal proceeding may 
be order ed to be discharged from such 
1mpriaonment, by the court or by the 
judge of the court having criminal 
jurisdiction tor the county in whioh 
he may be, or by the clerk of said 
court 1n vacation, atter being 1m-
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priaoned one day for every two dol
lars of suCh fine and coats. or after 
having endur ed twenty days's actual 
impriaonment ~or t he nonpayment of 
coats it' h~ be unable to pay the 
aame.• 

This sec1;1on sets out the maimer of complying with 
the apecit'ic time and amount of aervioe on the f'1ne or 
pun1allment aa provided b7 Section 372'1• R. s. Mo. 1929. 

As stated in ex Parte Seereat, aupra. t h e atatute. 
in regard to relief of lnaolvent defendants, =uat be strict
ly complied wit h . Th~ article on inaolvent de~endanta ia 
Article 20. Chapte r 29• R. s. Ko. 1929• and is too lengthy 
to aet out verbatim in this opinion. 

'Under the holding of ex Parte Seoreat, aupra, the 
court doea not aee fit to separate the fine o~ jail sentence 
~om th• costa. In other worda, the court held that the 
priaoner should petition in accordance with t he insolvency 
act that he be allowed to serTe the judgment of' sentence 
and costa in a ccordance with Se~tion 3859, R. s . Mo. 1929, 
and that the costa cannot be aeparated from the fine or 
imprisonment if the defendant ahould take advantage o~ 
the LnaclTenoy act . · 

CONCLUSION 

In view of t he above authoriti e s it ia t he opinion 
of this det·artment that 1f an individual is briought into 
the juatice court and he ia fined upon a plea 10 f' guilty 
to the c0111111ssion ot' a misdemeanor and the det'endant ia 
unab~e to pay sa1d fine and coats, the justice upon the 
app~ication of the det'endant 1n writing ~ accordance 
with Article 20, whi ch ia the insolvency act. must commit 
the defendant under Section 3727, R. s . Mo . 1929, which 
provide~ tha t the judge shall sentence h~ to imprisonment 
~or a lb1ted time. In sentencing t he d•tendaJlt to a 
l~ted t~e as set out in Section 3727• R. s . Ho. 1929• 
t he co~t, in estimating the time, muat take into consider
ation Se ction 3859, R. s. Mo . 1929, wh1Ch prov1des for 



Mr. A. ~. Gatea - 6 -

impriao~ent f or one day for every two dollar• ($2.00) 
of auCh fine and coats, or after having endured twenty 
days• actual imprisonment tor the nonpayment o~ coats 
if he be able to pay the same. 

~t ia :further the opinion of tbia de~ment t hat 
if the 4efendant has served his time at t he r~~e ot one 
day tor every two dollars ($2.00)• then the d~endant 
may be relieved of the coats by twenty daya' aotual 
tmpTiaonment and the amount ot the costa does not determine 
this period of actual imprisonment . 

lt is fUrther the opinion of this department that 
t he defendant, under the rul~ng of ex Pa~te Secrest, supra, 
cannot follow a way of his own Cboosing not authorised by 
statut e tor his release and lf he Chooses to tile the 
petition under the inaolvency act, he should be required 
to endu~e twenty day•' actual imprisonment for the costa 
whi oh ia provided 1n the inaol vency act. 

lt is .further the oplnion of thia department that 
the defendant eannot pay the costa and be permitted to 
s erve one day for every two dol lars ($2. 00) ot the fine 
but the statute , an the inaolvency aet, muat be strictly 
fol~owed which pro~ea t he petition to be filed and the 
court to sentence the defendant and the fine and coats 
be paid in accordance with the inaolven·CJ act. 

Respectfully submitted 

W. J. BURKE 
Aasiatant Attorney General 

APPROVEDt 

c6VEtL ft. HEW IT~ 
(Acting) Attorney General 

WJ B: DA 


