
COUNTY WARRANTS : 

,, 

Hon. c. G. Fremon 
Presiding JUdge 
County ~ourt 
Schuyler County · 
Lancast•r, Missouri 

Dear Si~z I 

\ · 
·~-

Under section 12173, after lapse of 
five years county warrants may not be 
paid. 

October 7, 1939 

FIL E 0 

j / 

We are in lreceipt of your request f or an opinion , 
dated October 3rd, 1939, which r eads as f ollowaz 

"An opinion of your department on the f ollow­
i ng matter i s hereby requested. 

"~he evidence offered in support of a written 
&~plication filed before us establishes that . 
during the year of 1919 on6 William a. ~nsdale 
served aa road overseer in Road District # 26 
in t his c ounty. In that year , 1n pay:nent of 
sC!Irvicea duly rendered by him, the bill for 
w~ieh was duly allowed, the County Court of 
tijis county iasued to h1m a warran t in c4le 
form for the sum of 100.00. It a ppears that 
a~ that time t he fund a gainat which t he war­
r*t waa drawn was short, and the member• of 
t he Court. oral~y reque~ted Mr. Lanadale ~o 
hdld up the warrant for a short time unt!l 
tlEt .fund ..as replenished. The request ..,.. 
made at the time the warrant was drawn and· 
delivered to Mr. Lansdale, and he agreed t o 
1~. It f'urther a ppears that he took the 
warrant home without presenting it f or ~y­
ment , but after having dul y endorsed it , a nd 
laid it away among his papers where it was 
f'or gotten. 

"~ tew weeks ago Kr . William H. Lansdal e died. 
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Hia son and heir-at -law has presented to us 
for payment that old , original warrant, proper­
ly endorsed as aforesa id. Wi th it t he son has 
filed t he aforement i oned a ppl icat ion, in whi ch 
he freely admits that collect ion of t he warrant 
is barred by operation of t he Statutes ot Limi­
tation, but in which he asserts that t he debt 
was lawfullJ incurred, and that payment t he reof 
bas neve r been made . 

"We are satisfied with .t he proof to the eff ect 
that t he warrant was regularly 1as~ed for a law­
f'ul debt which baa never been pa1 d , and which. 
morally at least, constitutes an obligat~on 
aga inst this County. We are disposed to sake 
payment in full of the warrant, provided we can 
lawfUlly waive t he defense of limitations which 
is available to us 1n t h is case without incurring 
an7 liability by r eason of such waiver. 

"W• might also point out that Road Distr~~t #26 
has since., by proper step.-., been consoli4ated 
with several other districts in this county into 
a new district· now known as district # 25. Of 
course no funds remain to t he credit of t he old 
distri ct # 28 

"We desire your opinion on t hese two que~tions 
which are presented by the above statement of 
facts: 

"l•t: Can this ~ ourt waive t he de f ense of 1~­
tationa now available to ua ,~ and lawful ly make ~ 
vo~untary payment or t he 1919 warrant at t h is 
la~e date , without incurring any l egal l ~ability 
therefor? 

11 2nd: If paym.ent can lawfully be made at t his 
date , out of what f'u.nds shall it be made? 

Secti on 12173 R. s. o., 1929 , reads as flollowa: 

•w.nenever any warrant drawn on any county treasur-

'· 
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er ahall have remained in the possession of 
the county clerk for f ive years, unclaimed 
or not called for by t he person in whose 
fa~or it shall have been drawn, or his or 
her legal representat ives, the county court 
shall, by proper order, entered of recor~, 
annul and cancel t he sameJ and whenever any 
such warrant, being delivered, shall not be 
presented to t he county treasurer for p&J­
ment within five years after t he date ~ th•reof, 
or, being presented within that time and pro­
tested for want of funds to pay 1t, ahall not 
be aga in presented tor payment within fiTe 
yea.ra after tunda shall have been set apart 
tor the p&Jment thereof, .ueh warrant ahall 
be barred and shall not be ~aid, nor shall 
it be received in pajmin~o · any taxes ot 
other dues ." 

In Wilson v. Knox County, 34 s. w. 45, 1~2 Mo. 
387 it was held that the provisio~ of Revised Statutes, 
laag, Section 31g5 (now Section 1217~ R. s. Mo., 1929), 
that a county warrant that shall not be presented within 
five years , or, ·having been preaented and not paid f or 
want of funds, shall not be a gain presented for five 
years, shal l be barred, is a limitation or actio~• on 
warrants. as well as a direction to the eounty officers , 
and governa aucb actions, to t he exclusion ot t he ~neral 
statute of limitations. But Section 12173, supra, goes 
further than that. By ita proviaiona, the action 1a 
not only barred, but also the debt. Notice the term 
used in that section , "and shall not be ~"· The 
foregoing term ia mandatory, not aire~orJ• 

In Stat e ex rel Stevena v. Wur deman, 2'6 s. w. 189 , 
295 Mo. 566, 1t is sa1dt 

"Uaually the word •ahall' indicates a mandate , 
and, unl esa' tbere are other t h i ngs in a atatute. 
it 1ndica~ea a mandatory statute." 
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CONCLUSI ON 

Following from the above• it is the opini on ot 
this Department tba t t hese twenty yea.r old warrants 
cannot be paid. The answer in the negative to the 
first question disposes of the second. 

ReapecttullJ submitted. 

W. J. BURKE 
Assistant Attorney-General 
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APPROVED & 

TYRE W. BtJRToR 
(Acting) Attorney-General. 


