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TRADE-MARKS: 
INFRINGEMENTS : 

I 
The use of the word "Blind-Kl,af~" by Mia-
souri residents not an infringement on the 
trade name "Blindcra.ft" aaopted b y residents 
of the State of California. 
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Mi ssouri Commission for the Blind 21 i 103 State Capitol 
Jeffera~n City. M1saour1 

Oe.ntl emens 

Attentions Mi ss Marie M. Finan 
Acting Executive Di r e ctor 

7his ia 1n reply to yours of recent date wher e in 
you request an opinion from this depar tment on the 
~estion of whether or not the uae of the trade-mark 

Blind-Hraft" by the ass ignee of the Missouri !Commiss i on 
for the Blind 1a an 1ntrLngement on the trade-mark of 
the name "Blindcraft• u sed b.J the San Francisco Associ­
ation tor the Blin~ You alao state in your request 
t hat wLile the Missouri Commission f or the Blind waa 
using t he trade-mark 0 Blind-Xratt" that on thi s trade­
mark the great seal or Mi s souri waa attaChed. You aak 
the queation that a1noe the Mlaaouri Commission for the 
Blind has assigned this trade-mark to the Induatri al 
Aid for the Blind• Ino •• a St. Louia organization. would 
that or~ization be authorised to use the tra4le-mark 
with the great seal ot t he State of Missouri attached 
t hereto. 

It appears f r om your letter that the Mi$souri 
Commiss ion f or t he Blind registered this trade-mark 
on February 25• 1937 • 1n the Office of t he Sec~tary 
of State of Mis souri by virtue of the provisions of 
Chapter 136• Reviaed Statutea of Missouri 1929. The 
California trade-mark has not been registered in t he 
Stat e of Mis souri• so t he queation involved here is 
one of interstate Character. Your correspondence 
also indicates that the San Francisco Association tor 
the Blind owns f our registrations registered in t he 
Unit ed States Patent Off1o•• and t h at they h ave used 
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In connection with this opinion- we aclalo'Uledge 
rece ipt of the copy ot t he opinion of the Lege~ Depart­
ment of t he State of Cal1~ornia . 

One of the fi r st questions t o be considered in 
t his mat t e r is wh6t her or not the Missouri Conmisaion 
tor t he Bl ind can assign this trade- mark. Je think 
the rule is stat ed in Vol ume 63 Corpus J uris _ page 511 , 
Section 2121 

"Trade- marks and t r ade- names must 
always tel.l t he truth and always 
t el l the s-ame trut h , and f'rom t hi s . 
it t ollo s that t hey cannot be 
a ssi gned except for use i n t he same 
aenae as originall y conveyed by the 
use of the name or mark. Unless 
us e by the assignee wil l trut bru1ly 
indi cate the same origin or owner­
ship of t he :same goods or bus l neaa , 
the name or mark is not assignable . " 

Since the Mis s ouri Commis s i on '• aaa ignee i s 
us~ the trnde- mark 1n the same aense aa it was 
originally intended, then we think t hat t he· Col11t11saion 
may properly assign 1 ta trade- mark. 

Since the question involved her e i s a federal 
ques tion, we must l~ok t o the f ederal atatutea f or the 
l aw t hat 1a a upl i oabl e hereto . Titl e 15 • Section 81 , 
page 5 of tLe Uni ~ed State s Code Annota t ed• provides 
aa follows: 

~The o¥m r of a t rade- mark used in 
commerce wi th f oreign nations, or 
among the sever al. States, or w1 th 
Indian t ribes. provided such owner 
s .hall be dom1 c1led within the ter­
r itor y or the Uni t ed St ates. or 
r esides i n or is l ocat ed in any 
foreign country wh ieh- by trdaty. 
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convention. or law,. aff ords similar 
privileges to t h e eitisena or the 
Unit ed Sta t es. may obtain r egiatrat1Pn 
for such trade-mark by complying wi tJ1 
the follow~g requirementas Firat, 
by tiling 1n the Patent Of'fice an 
application therefor,. in writing• 
addressed to the Commissioner of 
Patents. signed by the applicant. 
ape oir71ng his name, dom1 cile• lo­
cation. and citizen&hipJ the class 
of merChandise and the particular 
description of goods comprised 1n 
such class to which the trade-mark 
ia approprLatedJ a statement or the 
mode in which the aame 1a applied 
and affixed to goods. and the length 
or time during Wbi ch the trade-mark 
haa been uaedJ a deacript1on of the 
trade-mark i taelf ahall be included,. 
if desired bJ the appli cant or 
r e quired b,- the commissione r, pro­
vid·ed auch deacr1ption is or a 
character to meet the appro._l ot 
the commissi one r. \Vi th thia atate­
ment ahall be tiled a drawi ng ot the 
t raste-mark. signed by the applicant 
e hia attorney,. and such number or 
speeimena of' the trad ... Jilal"k aa actuall7 
used aa may be required bJ the COmmis­
sioner of Patents~ Second• b7 paying 
int o t he Treasury ot the Unit ed Stat&s 
the aUJD of $15• and otherwise oomply;­
ing with the requirements or t h is sub­
division of t his Chapter and suCh regu­
lation• aa may be preacribed by the 
Commissioner of Patenta.• 

Prom your correapondence it appears that the 
Missourf Commission has not obtained the ~ederal trade­
mark as provided bt the f'oreg.o l.ng aection but that the 
California Association has~ Title 15• Section 85• page 
35 of the United States Code Annotat ed• provides aa fol­
lowss 
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ttNo mark bJ hi ch the goods o~ the 
owner of the mark may be 4iat1ngu1abed 
from other goods of t r-e same class 
shall be ref'uaed registration -as a 
trade-mark on account o~ the nature 
ot auch mark unless auch mark-

********** 
•(b) Consists of or comprises the 
tlag or coat ot ar.ma or other insignia 
ot t he United Sta ·.ea or an)" aillftllati,on 
t her eof, or ot any State or municipal­
ity or ot any foreign nation, * * * ~ • 

It. therefore• appeara from this aect1~ that 
the ors.niaatlon whiCh now·holda the Missouri trade­
mark as assignee ther;o~ would not be authorised to 
haYe t his trade-mark registered in t he Uni t ed States 
Patent Office because it containa the great se,al of t his 
State. As to this parti cular part ot your inquiry, we 
w-ould, 1$herefore, suggest that the t rade-mark lbe deleted 
to the extent that th-e coat of arma at the Sta!te or Hia­
aouri ~ removed theretr~ 

1he term •Blind-Kraft* or •BJ.1ndcra+t• baa a 
definite meaning. These t rade-mark names are made up 
from the words "blind" and "erat't" and to t he aYerage 
peraon ~ey mean articles made by the blind people. 
The word "blind" does not need any det1n1tion . It is 
known fenerally to all people who hear 1 t. The word 
"craft according to \1ebater'• Dictionary. means skill 
or &rtJ a manual artr a trade or occupation or employ­
ment requ1r1ng art or ald.ll. It 1a alao det'in.ed aa a 
suffix denoting art .. akill ,. t rade . So the word "craft" 
added tq t he word "bl1nd"• according to the foregoing 
det1n1t$,ona would denote t he aklll or trade of the 
blind people indicating that suCh art1olea were made 
by the ~lind. In connection with t hia det1n1tdon. •• 
thiDk tqe rule announced in Volume 6S Corpus Juria .• 
page S6•• Section 66 , would be applicable here because 
we th1~ that the words 11Bl1nd-Kratt• and "Bl1pdcraft• 
are descript1Ye o:t the artielea which are sold,. The 
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•The generic name of an article ia 
descriptive ot such article. and 
therefore cannot be excluaiYely 
appropriated aa a trade-mark. E••n 
words which were not originally or 
of t heir own meaning deacripti ve 
terma. but wh idh• by use. &8aooiation, 
and acceptation. have oome to be the 
generic name tor a particular kind 
or class o~ goods. and 1n41cate that 
only • and not origin or ownership• 
are not valid trade-marks. * * • * • 

]n the same Volume of Corpu8 Juris• Section 43, 
page 346 • the rul.e 1a further announced 1 

•rt 18 a fundamental rule that a 
term or mark merely d•aer 1pt1ve of 
the sub ject t~ which it ia applied 
oannot be a technical. trade-mark 
or · trade-name. Thus no word or 
combi nation of words can be exclu­
sively appropriated 1~ it i8 mere­
ly descriptive ot the particular 
buaine••• or ot the qualit7, style, 
Character. grade, or olaaa o? t he 
goods, or if it merely indicates 
the oompoait1on of the product or 
the 1ngred1enta therein, or the 
proces s ot manufacture or method 
of production. * * * * * * * * • 

A~ Section 46• page 351 ot the same Volume. 
the requirements of a valid tra~-mark are stated aa 
tollowaa 

•An exclualw tradit-mark auat con­
slat ot some arbitrary or tancltul 
tel'lll., figure• or derta.. and worda 
or phraaea., to constitute a trad..., 
mark., muat be used 1n a purely 
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arbitrary or t'anoiful way as ap­
plied to the good• in queation. 

* * * * ******* ** * * * " 
'»he onl7 s1m1l ar,i ty of t heae two trade- tuarka 

is in the sound. It will be noted that the C~itornia 
trade-mark is composed of one word in one line~ while 
the Mi s~ouri trade-mark is composed ot' t he word "Blind" 
t hen under that word a daah and the word •Kr-aft." So 
as tar •s t heae two trade-marks appear to be s1milar 
in looks, they could not be sai d to be si:uilar'. 

In 6S Corpua J ur i a, page S73, Section 76, the 
rule on a~ilarity of t r ade-marks, so as to cause de­
ception, is sta ted as followst 

~ether or not an 1mitation whiah 
is not an exact copy conati tutea 
an 1ntr1ngeaent dependa upon wh ether 
t he reaemblance ia suf ficiently cl ose 
to deceive purohaaer a and ao pass off. 
the gooda of one man as being t hose 
of another and, 1n cons1d~r1ng the 
deceptive tendena.r of detendant•a 
mark, t he cour t is not r estricted 
to • comparison or the registered 
marks, but must t ake i nto consider­
ation all the surroundi ng ci roum­
stanc•a. Where one mark oould not 
reaaonably be mistaken tor t he other~ 
and deception ia tmprobable or 
impossible • t her e is no infr inge­
ment. even though the two trade-
.. rks suggest similar qualitiea 
in t he product. * * * * * * * * • 

The atandard of determining infringement on ao­
count of aim1lari ty is stated in the rule announced 1n 
said Corpus Juria, Sect i on '77 , page S76, as tollowsa 

•tn determining whether an alleged 
infringing trade-mark is autf icmt-
ly a1m1l ar to plaintif f's trade-mark 
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to be deceptive. and t h erefore an 
infringement, o~1nary purChasers, 
buy1-ng under t he usual eonditiona 
prevailing in the trade, and gi v­
ing such attention as such pur­
chasers usually give in buying \hat 
class of goods , are t he standard. 
If' such a purchaser would probably 
be deceived into purchasing one 
article thinking it was t r.e oth er .. 
t herq is an infringement, oth erwise 
not. * * * ~ * * * * * * * ~ * • 

In connect ion with t he question of similarity of 
t he trade-marks of t he two associations , we have examined 
the · la~ls which are used i n connection with the Blind­
Kraft g~oda . The l abel used by the Missouri Assodat1on 
ia on an orange background with the trade-mark in white 
letters, The l abels used by the California Associat ion 
do n ot s eem to have any s t andard of co1or. ~e distinguish­
ing mark of the t rade-mark l.abel used by the California 
Association is t hat the word ftBl indorar t• i s in one 11-ne 
in white letter s with a dark background and wi t h a plant 
at e a ch end of the l abel. So as far as the a~erage 
observe~ is concerned, it can be deterDdned at once that 
the tro.cie-marks ha ·Je not enough s1mllar1 t y in looks t hat 
they coul d be mistaken one for t l.le other. 

a>n t h e qu estion of t h e name used i n t he trade­
mark being des cr iptive. Kr . Justice McKenna in Standard 
Paint co. v. Trinidad Aahpha1t Mfg. 0o., 55 L. Ed . at 
page 536, 1. c. 540• stated the rul e as f ollows : 

•• -ir * * A public right in rubberroUi 
and a private monopoly of rubberroi~ 
cannot coexist.' The court expressed 
t he determined and settled rule to 
be 'that no one aan appropriate as 
a trademark a generi c name or one 
descriptive ot an art i cle o£ trade• 
ita quali ties. Lngredienta, or 
charaeteriatica• or any sign• word1 
or ay:mbol which~ from the natura 
of the f act it is u:sed to signify, 
others may employ with equal truth. ' 
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For thia oaaea were cited and JDarl7 
1lluatrat~ona were given. W1 icn we 
need not repeat. The def'intion of 
a trademark haa been given by thia 
court and the extent ot ita us e de­
scribed. It waa aai d by the Chie~ 
justice,. speaking for the court, 
that •the term (trademark) has been 
in use f'rom a very early dateJ and, 
generally ·speaking , meana a d1at1nctlve 
mark ot authenticit7, through which the 
products of particul ar manufacturers or 
the vendible eosnoditiea of particular 
mercha.nta may be diatinguiahed .from 
those ot others. It ma.:y consist in 
any 8JJDbol or in any form of warda J 
but aa i ta o.ffice ia to point out 
distinctively the origin or owner-
ship of the arti ole-a to which it ia 
affixed, it follows that no sign 
or for.m or words can be appropriated 
aa a valid trademark whiCh,. tram 
the nature of the .tact conveyed b .,-
i t a pr1Dlllr7 meaning• others may 
emplo7 with equal truth• and with 
equal r ight,. tor t he s ame purpoae. • 
Elgin Nat . Watch Co v. I111no1s 
WatCh Case Co. 179 u. s . 665,. 673, 
46 L. ed. 365, $78, 21 SUp., Ct. 
Re.p . 270. There ia no doubt,. ther e-
fore., of the rule. * * * * ~ * * • 

Dn Oakes Y. Cand7 Co., 146 Mo. Z9l, 3961 the 
Supreme Court, in discussing the requirements o.t a trade­
mark, sa'idz 

•Thia court in Liggett & Meyers Tobacco 
co . v. Sam Reid Tobacco Co., 104 Mo. 
1oe. cit. 60, saida 'The general 
pr1n e1plea Qf law concerning trade­
marks are well aettle4. · A peraon 
haa a right to the excluai ve use ot 
marks• forma or symbols. appropriate• 
by ~ for the purpose of pointing 

' 
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out the true origin or ownerahip of 
the article manufactured by him. The 
l~tation upon t his right ia t~t 
suCh designs or words may not be used 
tor the simple purpose or naudng or 
deacribing t he quality or t he goodaJ 
for to permit that would be to toater 
a monopoly. while the great purpose 
ot the l aw or trade-marks ia to 
protect the owner 1n the exclusive 
use of his dertce which diatinguiahea 
his product trom other similar articles.' 

•The of rice or a trade-mark ia to ~nt 
out distinctly the oriGin or ownerah1p 
of t he arti cle and unleas it does ao 
indicate the ownership or origin• 
neithe r the person who has adopted the 
mark or device can be injured by ita 
appropriat ion by others. nor can the 
public be deceived. Canal Co. v. 
Clark• 13 Viall. 311 . 

******** 
•As well said by Judge DUER 1n 
Fetridge v. Wells, 13 Howard's Prac. 
loc. cit. 387. 'When a new prepara­
tion or compound is offered for sale~ 
a distinctive and specif ic name must 
neceaaar1ly be given to it. The name 
thus given to it, no matter when or by 
whom 1mposeda becomes bJ' use 1 ta proper 
appellation and passes as aueb in our 
common language. Hence, all who have 
an equal. right to manufacture and sell 
the article, have an equal right to 
designate and sell it by ita appro­
priate name. the name by which it 
alone is d1stil)gU1ahed. and knowna 
provided eaeh peraon is car~ful to 
sell the article as prepared and manu­
ractured by h~selt and not by another. 
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When this caution i s uaed, ther e ia 
no deception of whiCh a rival manu­
facturer by whom the diat1nctive 
name was firat invented or adopted 
can jus tly complain * * * In ahort, 
an excluaive right to use on a label 
or other trade-mark t he appropriate 
name ot a manufactured article exi s~a 
only in those who have an exclusive 
propert~ in the article itself.'" 

tn connection with your queation, we ar,e enclos­
ing copy ot an opinion date~ January 30• ·1936, wr1 tten 
to t he Honor able Dwight H. Brown, Secretaey of State, 
by Honorable William Orr Sawyers, holding that descripti ve 
term. in EngliSh or foreign languages are not subject to 
regiatration under a trade-mark law. We are alao enclos­
i ng three other opiniona touching on trade-mark law by 
llr . Sawyers to t he S•cretarr ot State , dated April 22, 
September 24 and October 1, 1936, respectively. 

In Un1 ted Stat ea Code Annotated, Title 15, page 
941 Section 85, Not e 137,. it is atateda 

•rt ia the settled rule that no 
one can appropriate aa a trade­
mark a generic name • or one de­
scriptive ot an article or trade, 
ita qualities, ingredients, or 
Characteriati ca, or any aign, word, 

·or aymbol whiah, f rom the nature of 
the tact it is uaed t o aignify• 
ot hera .. ,. emplo7 with equal truth. tt 
citing oaaea 

The ruJ.e is f':urther announced in Drive It Your .. 
self Co. v. North, 148 • 609, as follows& 

•The true teat 1D determ1n1Dg whether 
a particular name or phrase ia de­
scriptive ia not whet her words are 
exhaustively deacript1ve of article 
designat d• but whether in th ... elves, 
and, as they are co111110nly used b y 
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thoae who under atand their meaning, 
they are reaaortably indicative and 
desc1iptive of thing intended.• 

~ said Title 15,. Uni t ed States Code Annotat ed. 
page a 96 and 97,. a n\IDlber ot caaea are given tn wh ich 
it was held t hat worda were descriptive and were not 
subject to be approir1ated 1n trade-marke. SQme of 
theae WQrda were a Air brush,. • "Air-cell•" "Ball 
bearing • " Be Sure and Work the Horae.• ~Boram Soap,• 
"Breathfng Back, • "CertUlecl-Perteot D1Ul0nda1• "Chicken 
ot the $ea,. • "Deal coated Codtiah•" "Dry Ice, etc. 

In Franklin Knitting Mills,.. Inc. v. Fallhionit 
Sweater Mills, Inc., 297 F . at 2'7• the word "Faahionit,• 
aa applied to lmittact arti cle• of clothing tia• held de­
aoriptive and not a valid trade-mark, aa it ~7 meana 
"knit in taahion• or "f aab1onably knit.• 

In the case or ~ re Federal Cement Tile Co., 
58 F. (2d) 467• the word "featherweight" as a trademark 
for use on concrete root alaba was held descriptive and 
not reg!aterable. 

There aeema to be an exception to the rule ot 
the uae or deaoript1ve wor4a 1n a trade- mark and that 
ia announced in Barton v. Rex-Oi1 Co., 2 F. (2d) 402, 
and oit~d in 40 A. L. R. at 424• 1. o. 429• wblch rule 
ia as tQUOWSI 

"But a deaoriptive name. ~ough not 
or1g1nallJ capable ot excluaiYe 
appropriation, may, by use and 
association with a c~t7• obtain 
a secondary aignitication denoting 
th t goods bearing it come t r om one 
source, and thua a superior right to 
ita uae may be acquired by the per­
son who first adopted 1t. • * * * • 

~en on page ~1. on the que ation of whether or 
not the words used in a trade-mark have requir~d a 
aeoondaxv meaning• the court saidt 
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"* * * This ia a rule ot experience 
rather than a rule or law tor in 
moat or the casN reported, aDd in 
all cited by the respondent, the 
time in aGquiring a ae oondary mean­
ing figured largely and 1n some 
oases exclusively 1n determining 
whether auch meaning h.O. been ao­
quired. Time is the usual standar d 
beoauae a n a tura). one but 1 t ia n"Ot 
the exclua:i ye standard. The teat 
of secondary meaning ia whether the 
trade-mark baa be come broadl.y known 
to the public aa denoting a p7oduct 

· ot certain origin. Therefore • in 
looldng tor a seconda!'7 meaning thia 
court ia oon trolled by the tact that 
aucb a meaning baa been acquirecl in 
the mind ot the public rather than 
by the time it has taken tor that 
tact to become eatablished. * * * • 

ln connection w1 th the trade name ot the Calltornia 
Associ ation tor the Blind, even though they haw had the 
trade-mark a ince 1916• we have not enough ~ormation 
before ua to sal that the product baa became ao n ationally 
known that the aecondary aea:ning• rule would appl7. That 
would depend ao+el7 on the !acta Which are ottered i n eadb 
particular case. In the annotation 1n the Bar~on v . rtex­
Oil Co . case, aupra. pas• ~ of 40 .l. · L. R., the rule on 
• ae condaJ7 meaning• as it ia announced in 2u R. c. L. 
under title ot • Trademarka,• secti on 61, page 886, ia aa 
rollowsa 

••Even though a word or a combination 
of worda ia incapable of beoa.ing a 
valid trade-mark, y et i!' it haa b7 a 
aufficientl7 long and exclusive uae 
acquired such a secondary meaning as 
to indicate 1n the trade that t h e 
goods to which 1 t is applied are made 
by a particular -.Dataoturer. or are 
put on t he market b7 a pa~t1Qular 
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vendor, 1ta use by another on s~lar 
goods 1n au~ a way as to be likely 
to deceive purchasers will be restrain­
ed aa unfair competitionJ and ita u••• 
even 1n its primary meanine • will be 
ao ltmited as to prevent t he work1n6 
of a probable deception by passing 
ott the goods of one maker as those 
of another. And some oases even have 
referred to a name wh1Cb haa acquired 
suCh a meaning. as in the case of a 
geogra~1eal name. as a valid trade~ 
mark. • 

CON eLuSION . 

From the for egoing it ia the opinion of t his 
department that the use of the trade-mark " Blind-Kraft" 
by the Missouri Association is not an infringement on 
the registered trade-mark "Blindcraft" owned by the San 
Francisco Associ ation for the Blind because the words 
"Blind-Kraft" and "Blindoraft" are descriptive words 
and a re not words which may be used and monopolized 
b7 any i ndividual or association. 

\fe are turther of the opinion that t ne Industri al 
Aid for the Blind Inc •• in St . Louis, 1f it continues 
to use t he label which the IIi .. souri Commission for the 
Blind baa asJ~igned to t hem, which purports to be a 
trade-mark, ahould delete the trade-mark to t he extent 
of removing from it t he great seal of t h e State of Mia­
aouri . 

Rea~ectfU1ly submitted• 

TY".E \'1 . SU TON 
Aaaistant Attorney Gen0ral 

w. J. YUP<ft 
(Acting ) Attorney General 

TWBsDA 


