CQUNTY COURTS: -School Fund Mortgagee. County Courts heve no
authority to accept a deed to lands, on which
there is & mortgage with bond, in full satis-
faction of such mortgage and bond.

March 4, 1936.
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Honorable Melvin Englehart
Prosecuting Attorney
Madison County
Fredericktown, lissouri

Dear lr. Englehart:

This office is in receipt of your request for an opin-
ion, which 1s as follows:

"It is provided in Section 9264 R. S. lo.
1989, Page 7103 Ann. St. that, 'whenever
the principal and interest, or any part
thereof, secured by mortgage containing
& power to sell, shall become due and
payable, the County Court may make an
order to the Sheriff, reciting the deed
and interest to be received, and conmand-
ing him to levy the same, with costs,
upon the property conveyed by said mort-
gage, which shall be described in said
Mortgage'.

"It is further provided under Section 9256
above, that the County Court may appoint
an agent to become a blidder at a fore-
closure sale of property under school fund
mortgage. Does the County Court have
authority to accept the property described
in a school fund mortgage, by deed from
the mortgagor in complete and final satis-
faction of the indebtedness, without a
sale as provided in Section $254 above?

"As the County Court is a creature of the
statute and all authority which it may
exercise must be given by the statute, I
can find no authority for a County Court
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to accept a deed for property described
in & school fund mortgage, in complete
and final satisfaction of the mortgage.

"The County Court of this County will
convene on March 6, 1939, and I would
appreciate an answer from you in reply
to this inguiry on or before said date."

Section 9251 R. S. Mo. 1929 provides that, when any
moneys belonging to the Capital of the school fund of any
township shall be loaned by the County Court of the County
wherein such townshlp is located, such Court shall cause
the same to be secured:

" # # # by a mortgage in fee on real
estate within the county, free from
all liens and encumbrances, of the

value of double the amount of the

loan, with a bond, and may, if they
deem it necessary, also require per-
sonal security on such bond; # # 2 "

Section 9252 R. S. Mo. 1929, providing the form of
mortgage and notice of sale of such lands is as follows:

"Every mortgage taken under the provi-
sions of this chapter shall be in the
the ordinary form of a conveyanece in
fee, shall recite the bond, and shall
contain & condition that if defsult
shall be made in payment of prineclpal
or interest, or any part thereof, at
the time when they shall severally be-
come due and payable, according to the
tenor and effect of the bond recited,
the sheriff of the county may, upon
giving twenty days' notice of the time
and place of sale, by publication in
some newspaper published in the county,
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if there be one published, and if not,
by at least six written or printed
handbills, put up in different publiec
places in the county, without suit on
the mortgege, proceed and sell the
mortgaged premises, or any part there=-
of, to satisfy the principal and in=
terest, and meke an absolute convey-
ance thereof, in fee, to the purchaser,
which shall be as effectual to all in-
tents and purposes as if such sale and
conveyance were made by virtue of a
judgment of a court of competent juris-
diction foreclosing the mortgage. 1In
all cases of loan of school funds in
the various counties, the expense of
drawing end preparing securities there=-
for, and of acknowledging and record=
ing mortgages inecluding the fees of
all officers for the filing, certifying
or recording such mortgages and other
securities, shall be paid by the bor-
rowers respectively."

Section 9254 R. S. Mo. 1929 providing for the County
Court to make an order of sale when the debt becomes due
and payable, 1s as follows:

"Whenever the principal and interest,
or any part thereof, secured by morte
gage containing a power to sell, shall
become due and payable, the county
court may make an order to the zheriff,
reciting the debt and interest to be
received, and commanding him to levy
the same, with costs, upon the proper-
ty conveyed by said mortgage, which
shall be described as in the mortgage;
and a copy of such order, duly certi-
fied, being delivered to the sheriff,
shall have the effect of a flerl faclas
on & judgment of foreclosure 5?
circult cowrt, and shall be proceeded
with accordingly."
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Section 9256 R. S« Mo. 1929 providing that the County
Court has authority to reposses the property by purchase
whenever the same is sold under and by virtue of court order
or "by virtue of any power in such conveyance In Trust or
mortgage contained", is as follows:

VWhenever any property heretofore or here-
after conveyed in trust or mortgaged to
secure the payment of a loan of school
funds shall he ordered to be sold under
the provisions of this chapter, or by vir-
tve of any power In such conveyance in
trust or mortgage contained, the county
court having the care and management of
the school fund or funds out of whiech
such loan was made may, in 1ts diseretion,
for the protection of the interest of the
schools, become, through 1ts agent there=-
to duly authorized, a bidder, on behalfl
of its aforesald, and may purchase, take,
hold and manege for said county, to the
use of the township out of the school
fund of which such loan was nade, op
in 1te own name where such loan has
been made out of the general school
funds, the property it mey acquire at
such sale aforesald. The county court
of eny county holding property acquired
az aforesald may appoint an agent to take
charge of, rent out or lease or otherwise
manage the sasme, under the direction of
seid courty but as soon as prectlcable,
and in the Jjudgment of said court ad-
vantageous to the school or schools in-
terested therein, such property shall be
resold in such menner and on such terms,
at public or private sale, as sald court
mey deem best for the interest of said
school or schools; end the money realized
on such sale, after the payment of the
necessary expenses thereofl, shall become
part of the school fund out of which the
- original loan was made."

Therefore, the County Court as trustee for such fund
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has the statutory power to purchase such lands under fore-
closure proceedings, but we find no statutory provision
expressly umpowor?ng sald trustees to accept a deed to lands,
on which there 1s a school fund mortgage with bond, in
satisfaction of such mortgage and bond.

In the case of Morrow vs. Pike County, 18¢ Mo. 6282, the
court held:

" % # % It 1s a trust fund, and the County
Court 1s merely a trustee to carry out the
poliey defined by the lawmaking power in
relation to the fund # « # "

In the case of Montgomery County vs. Auchley, 103 Mo,
l. ¢. 506, on the question of what constitutes payment on
a school fund bond,the court says:

" # # # If a note is taken in payment of

such loan, the security must be approved

by the County Court, and must conform to

the statutory requirements, belore 1t

can operate as & payment., Here there is

no pretense that any real estate security
was teken for the note # # # # ¥ (Under-

scoring ours)

In the case of Lafayette County vs. Hixon, 69 Mo. 681,
682, after stating the powers and duties of a County Court
as to the school fund, holds that the County Court may sub-
stitute a new mortgage upon the following eondition:

" # # % We see no reason, however, why
one security may not be substituted for
another, when the convenience of the
parties may require it and the change
can.be made without detriment to the
school fund. # # % " (Underscoring ours)

The County Court in your case 1s assuming to satisfy
a school fund mortgage by acceptance of a deed to the mort-
gage land.
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The question arises, is the land worth the asmount due
under the mortgage and bond together with interest thereon.
When the loan was made the land should have been worth twice
the amount of the loan.

If the land were sold under the statutory procedure
and brought less than the amount of principal and interest
due, could anything be realized on the bond? Would the
bondsmen, although insolvent at the time of the sale of the
land, not become solvent within the time of limitation of
such bond?

This fund is designated by many decisions as a sacred
trust fund and every effort should be made by the County
Court to prevent its dissipation.

On the question of a release of such fund in the case
of Saline County vs. Thorpe, 88 8. W. (2d), 183, 186, the
court sayss

" # # # The purpose of requiring a bond
and personal security is, of course, to
make 1t possible to collect the debi
even if the land, securing the loan, de-
creases in value. The county court has
no authority to give any right of the
county to colleet either principal or
interest due (Veal v, Chariton County
Court, 15 Mo. 412), or to dispense with
either the bond, with its personal obli-
gation to repay the money, or the mort-
gage conveying clear land as security.
Lafayette County v. Hixon, 69 Mo. 58l.
Nelther does it have authority to re=-
lease a surety from his liability upon
the bond or to take in payment of the
amount due or any part thereof, upon a
school fund bond and mortgage, & note
which does not conform to the statutory
requlirements. Montgomery County v.
Auchley, 103 Mo. 492, 156 S, W. 626+ Why
should it have any authority to release
one who borrowed from this fund from
his obligation to repay it? Equity will
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even act in advance by injunction to
prevent the illegal application of
public money by public officers; why
should 1t not act to prevent the loss

of a secred trust fund, under the cire
cumstances here? If a county court could
release the obligation to repay school
fund loans, at its own whim or pleasure,
for any statute to safeguard the publie
school funds by requiring double security
of unencumbered land, in every loan,
would be nullified. ©School funds could
be repidly dissipated by excessive loans,
from the payment of which the persons
who obtained the funds, or agreed to be
security for they would be released by
accepting conveyances of land worth less
than the amount loaned., Certainly this
would result if such releases were made
in consideration of the conveyance of
land subject to other encumbrances. The
county court should not be permitted to
accomplish by indirection something whiech
it is prohibited from doing directly."

CONCLUSION

It 1s the conclusion of this department that the County
Courts as to Capital school funds of this state, are mere
trustees and, as such, have no authority to accept a deed
to lands on which there 1s a school fund mortgage with bond,
in full satisfaction of such mortgage and bond.

Respectfully submitted,

S« V. MEDLING _
APPROVED3 Assistant Attorney General

fingingqpﬁiﬁﬁggﬂf General
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