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ROADS AND B ... 'iiDGES: When County 
Court may change boundaries 
of road districts in counties 
not under township organi­
zation. 

January 21st , 1939. 

Hon . Melvin Englehart , 
Prosecuting Attorney , 
Madison County, 
Fredericktown, Missouri . 

Dear Sir : 

This will acknowl ed&e receipt of your letter of 
J anuary 13th, 1939 , requesting an opinion concerning the 
provisions of Section 7868 and 7870 , R. s . ~o . , 1929. 

The questions ar e: (1 ) May the County Court of 
Madison County disregard the provisions of Section 7868 
R. s . Mo., 1929 , and redivide the county into suitable 
size road districts at any time said oourt so desires , 
and ( 2 ) May sa id cou.rt refuse to appoint oTerseers for 
sa id districts as i s provided for under th e terms of 
Section 7870 R. S. Mo., 1929? 

Section 7868 , supra , i s a s follows: 

"The county courts or all counties , 
othe r t han those under t ownship or­
ganization , shal l , during t he month 
ot January , 1918, with the advice 

and ass istance of t he county highway 
engineer , divide their counties into 
road districts , all t o be numbered , 
ot sui t able and conTenient size , 
road mileage and t axable property 
considered. Sai d courts shal l , dur­
ing t he month of J anuary biennially 
thereafter , ha ve authority to change 
t he boundaries of any such road dis­
trict as t he best interest of t he 
public may require . " 
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The terms of the statute are clear beyond doubt , 
i n tha t t he county court, in counties not under township 
organization , were authorized and directed, in January 
1918 , t o divide thei r co~ties into road districts . It is 
equally clear that said statute authori zes the court 
biennially therea~ter, in the month ot January , to change 
the boundaries or any such district so created. 

Whether or not the court must follow the terms ot 
this statue , i n the latter respect , depends on whether said 
statut e is mandatory or directory. In 59 c. J . p . 1078, 
Section 634 , the general rule to f ollow as a guLda to de»er­
mine whether this type .of statute is mandatory or directory 
is stated , as fol lows: 

"A stat ute specifying a time 
within which a public officer is to 
perform an officia l act regarding the 
rights and duties of others , and made 
with_ a view to t he proper , or derly, 
and prompt conduct ot business , is 
usually directory, unles s the phraseo­
logy ot the statute, or the nature ot 
the act to be performed and the conse­
quences of doi ng or t ailing to do it 
as such time, is such that the designa­
tion ot time must be considered a limi­
tati on on t he pwer ot t he ottictr. So 
a statute requiring a public body , merely 
tor t he orderly tranaaction ot business, 
to tix the time tor the pertormance ot 
cert ain acta which may as effectually 
be done at any other time i s usually 
regarded as directory. " 

This statement has been approved by the Supreme 
Court of Missouri in numerous cases. See: Schlafly ~. 
Baumann, 108 s. lJ. (2d) 363; Mead ~. Jasper County , 18 s. w. 
(2d) 464; St ate ex rel int . Gentry ~ . Lamar , 291 s . w. ~57t 
St . Louis Coljnty Court v . Sparks 10 Mo. 117 . 

In the Schlat1y case it 1a held that the pro­
vision ot t he "Jones-Munger" Act (Sec . 9952-a , Laws 1933 , 
p. 430) , requiring tax sa l es to be held "on t he first Monday 
ot November of e ach ye.e.r" , were mandatory. This, because 
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suoh provision was not ~or the convenience of the o~~iciala 
or the dispatch ot their duties , but rather tor t he bene~it 
and protection o~ the landowner. 

Such a similar situation does not e~ist in the 
instant case . There is nothing pertaining t o the formation 
ot these road districts that affects the rights of the 

.citizens residing therein. The county court levies a general 
road tax, count7 wide , at a single rate , and not a d).~~erent 
levy for each district , (Sec . 7890 R. s . Mo., 1929 ). The 
same is also true as to the special road tax authorized by 
Section 7891 R. s . Mo., 192g. However , the runds raised under 
both these levies must be paid over to the road district from 
whi~h it was collected. Rolla Special Road District, Phelps 
CoURty v . Phelps County. 116 s. w. (2d ) 61; Hawkins v . Cox , 
66 s. W. {2d) 539. In other words , the road district 1s 
guaranteed that all taxes collected from it will be spent 
on its roads . 

The tact does not ~litate agains t the contention 
that Section 7868 , supra , is directory, because after abo­
lition o~ a district, by boundary changes, t he taxes previously 
levied b~ not collected can be spent , when collected, on 
the roads ot the former district from which collected, until 
all taxes levied on t he property i n t he area comprising s aid 
district , prior to its abolition, have been collected and 
expended. 

Another thing which supports u s in saying t his 
statute is directory and. the tact t hat t he abolished road 
district is entitled to t he taxes collected ~rom it , do not 
make it otherwise is the very provision about which we are 
concerned. The legislature in express terms authorized boundary 
changes every two years . They , o~ course , presumably knew 
that such a change in boundaries might result in a district 
being abolished .and that when that occurred, ther e would be in 
many instances taxes which had been levied while a district 
v~s in existence and not collected until a~ter January in the 
even numbered years , when they authorized the court to change 
boundaries . 

.. _ 
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CONCLUSION 

Ther efore , 1t i s t he opinion ot t his department 
t hat t he provisions or Section 7868 , R. s . 110 . , 1929, as to 
when t he County oourt may change the boundaries ot road 
, istricts are directory only, and bing so, the court is not 
expressly bound to follow said provisions . · 

As to your second question, we are enclosing a copy 
or an opinion r endered to w. w. Crockett on January 25 , 1935 , 
which holds t he county court ma7, ~7 alteration or boundaries , 
make the county as a whole comprise a single road district 
and retuse to appoint a road OTers eer tor such diatriot . 

APPROVED 

(Covell R. Hewitt ) 
Acting Attorney General . 

U..B:RV 

Respectively submitted, 

LA\VRENCll: L. BRADLEY, 
Assistant Attorney Genera l . 


