PARDONS AND

PAROLES: Special trial judge has no authorlty
to parole a defendant, and the successor
of the judge iIn the judiclal circuit
where the case was tried still maintains
Jurisdiction.

September 14, 1939
4,)4
FILED

Mr. Robert C. Edson, Director
Board of Probation and Parole
Jefferson City, Missourl

Dear Sir:

We are in receipt of your request for an oplnion,
under date of September 9th, 1938, whiech reads as fol-
lows:

"Porter Newman was charged with attempted
aerson and was tried by jury in the Circuilt
Court of Gentry County. Honorable Thomas

A. Cummings, Jud e of Judicial Circuit No.
4, was disqualified in the case. Honorable
Rex Moore, then Judge of Judicial Circuit
No. 3, was called in by cudge Cummings, and
did, on September 21, 1937, preside at the
said cause in the Circult Court of Gentry
County. The jury returned a verdlct of
guilty, to which they affixed a separate
recommendation on the part of the Jury that
the defendant be paroled. In compliance with
the recommendation of the jury the defendant
was sentenced by Judge Moore to two years in
the penitentiery and then was paroled.

"Since that time Judge Cummings has died.
Honorable Ellis Beavers has been elected and
is now serving es Judge of Judicial Circuit
No. 4. Judge Moore has been relleved of his
duties by mandate of the people, and the
Honorable V. C. Rose 1s now serving as Judge
of Judlcial Circult No. 3.
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"Judge Moore states that he was called

in this case as Judge of the Third Judicial
Circuit to serve as a Special Judge under
the statute, He further states that he was
not recommended as a member of the Bar as
a Special Judge of the case.

"The question we would like to determine is--
does Judge Reavers, as Judge of Judiclal
Circult No. 4, in which the defendant was
tried, maintain his jurisdiectlon, or does
Judge Rose, the successor of Judge Moore, the
Special Judge and also Trial Judge, maintain
Jurisdiction or does Jjurisdietion remain with
Judge Moore as a member of the Bar?

Section 3648 R. S. Missouri, 1929, reads as fol=-
lows:

"When any indiectment or criminal prose-
cution shall be pending in any circuilt court
or criminal court, the Judge of said court
shall be deemed incompetent to hear and try
said cause in either of the following cases:
First, when the judge of the court in which
sald case 18 pending is near of kin to the
defendant by blood or marriage; or, second,
when the offense charged 1s alleged to have
been committed against the person or property
of such Judge, or some person near of kin

to him by blood or marriage; or, third, when
the judge is in anywise Iinterested or preju-
diced, or shall have been counsel in the
causej or, fourth, when the defendant shall
make and file an affidavit, supported by the
affidavit of at least two reputable persons,
not of kin to or counsel for the defendant,
that the Judge of the court in which said
cause %n pending will not afford him a fair
trial.
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Section 3651, Re 8. Missouri, 1929, partially reads
as follows:

"I1f, in any case, the judge shall be incompe-
tent to sit, for any of the causes mentioned

in section 3648, and no person to try the case
will serve when elected as such special Jjudge,
the judge of sald court shall in either case
set the case down for trial on some day of the
term, or on some day as early as practicable in
vacation, and notify and request another cir-
cuit or crtginnl judge to try the casejy #

*»  ® @

Section 3651, supra, in 1919 was known as Sec.
3994, R, S, Missouri, This section was passed upon in
the case of State v. Kelly, 274 S. W. 731, 1. c. 733,
par. 3, where the court said:

"% » # Was Judge Ing such judge on the
day he attempted to grant the paroles? Vhen
he appeared and assumed the duties of trial
Judge in the case of State v. Morgan and
Burnett he thereupon became invested with the
power of which the regular judge had been de-
prived by the filing of the disqualifying af-
fidevits by the defendants. That power is
defined and delimited by sections 3091 and
3994 (Ra S. 1919) of the change of venue stat-
ute. The applicatory parts of those sections
are as follows: Section 3991:

! When any indictment or criminal prose-
cution shall be pending in any circuit court
or criminal court, the judge of said court
shall be deemed incompetent to hear and t
said cause # # # when the defendant shal
make and file an affidavit, supported by the
affidavit of at least two reputable persons,
not of kin to or counsel for the defendant,
that the Jjudge of the court in which said
:nuao is pending will not afford him & fair
rial,?
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"Section 3994:

"tIf, in any case, the judge shall be incompe=-
tent to sit, for any of the causes mentioned
in section 3991, # # # the judge of said
court shall # * # gset the case down for
trial # * # and notify and request another
circult or criminal judge to try the casej
and it shall be the duty of the Jjudge so re-
quested to appear and hold the court at the
time appointed for the trial of said casej
and he shall, during the trial of said case,
possess all the powers and perform all the
duties of the judge at a regular term of said
court."'

"The first divests the regular judge of the
power 'to hear and try said cause'jy the
second confers upon the Jjudge called in ‘all
the powers # # # of the Judge at a regular
term of said court,' 'during the trial of
said case.' In other words, the special
judge 1s invested with all the powers of a
trial judge which are necessary or adequate
for the judicial ascertainment of the fact
of defendant's guilt or innoecence. When
that fact is so determined, his power ipso
facto ceases. State v. Shea, 95 No. 85, 8
Se We 4093 Ex parte Clay, 98 lMo. 578, 11

S. We 9983 State ve Wofford, 111 Mo. 526,
30 S' '. 256.

"0f course, the special judge may pass on

the motion for & new trial, grant an appeal,
settle the bill of exceptions, etc. This
because such matters, being but procedural

steps to be taken in arriving at the ultimate
determination of defendant's guilt or innocence,
are so related to the trial of the cause as to
be deemed incident thereto. But the granting
of a parole has naught to do with the ascer-
tainment of guilt or innocence. It presupposes
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the defendant's guilte. An application

for parole cannot be entertained until
after a judgment of conviction has been
rendered (sections 4156 and 4157, R. S.
1919) and that judgment has become a
finality (section 4167, R. >, 1919).

The granting of a parole, therefore,
whether it be deemed a conditional sus-
pension of sentence or a conditional par-
don is no part of the trial of a cause which
culminates in a judgment of convickion, nor
is it in any way incldent thereto.] No ap-
peal lay from the judgment entered] on the
pleas of guilty of defendants lor and
Burnett, It was a final determination of
the causp. When Judge Ing renderefl that
Judgment), his powers and duties as special
Judge to an end. Consequently he was
not the Jjudge of the Cape Girardeau county
circuit court on the 3lst day of August,
1923, for any purpose whatever."

Under the holding of the above case the court made

no distinction between a special judge elected under
Section 3649 R. S. Missourl, 1929, or a judge requested
to serve under Section 3651, supra. In the Kelly case
the court held that a special Jjudge or a requested
Judge did not have power to parole, even though they
sat as a trial judge in the trial of a case, but they
did hold that the specleal Judge, or requested Jjudge, had
the authority to pass upon motions for new trials,
granting of an appeal and the signing up of bills of
exception, Under the ruling of this case Judge Rex
Moore, then of Judicial Circuit No. 3, and act-
ing as a spec or requested jJjudge of Judicial Cir-
cuit No. 4, was not authorized in the paroling of the
defendant after the sentence in conformity with the
Jury verdiect. In that event the jurisdietion of the
defendant still remained with the Judze of the Judicial
Circuit No. 4, who was at that time the Honorable Thomas
A. Cummings.
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In your request you state that Judge Cummings
hes died and the Honorable Fllis Beavers has been elected
and 1s now serving as Judge of Judicial Circult No. 4,
There is no question but the present Judge of Judicial
Circuit No. 4 has jurisdiction over the defendant for
the reason that he 1s a successor to all of the powers
and duties inherent to Judicial Circuilt No. 4. It was
80 held in the case of S8tate v. Messine, 30 S. V. 24
760, le. cs 756, par. 4, where the court said:

"We have found no case in whiech the authority

of the successor of the trial Jjudge to determine
on its merits a motion for new trial or to settle
and sign a bill of exceptions was denied on the
ground that 1t would be a denial or abridgement
of the constitutional right to trial by Jjury.
While there are a number of early cases denying
the authority, where no statute conferred it,

for reasons given in Bass v. Swingley and U.Se.

ve Harding et al., supra, the tendeney of later
decisions in both! federal and state Jurisdictions
is to recognize 1t, especially since stenogrephy
has come into genersl use as a means of preserve-
ing the evidengce and incidents of the trial, As
said in Psople v. McConnell, 155 Tll. 192, 40

Ne Eo 608, 6103 1'Every facllity possessed by

the trial judge, except that of a personal
recollection, is within the power of his suc-
cessor in office. # * = "

In this case a conviction was had and the death penalty
assessed, but before a motion for new trisl was heard -
the trial judge died, and the court held the new sue~
cessor had the authority to pass upon the motion for
new trial, althouih he had not heard the evidence in
the case. In the case of Kelly, supra, the cause was
tried by Special Judge Ing, who, after conviection, _
paroled the defendant, but the regular Judge,Frank Kelly,
ordered the issuance of a caplas execution for the col-
lection of the fines and costs which had been &c Judged
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against the defendants in the cause. The writd directed
the sheriff of Cape Cirardeau County to collgtt the fines
and costs on May R1st, 1923, and on August Olst, 19623,
Judge Ing, the Special Judge made an order paroling the
defendants from the fine and jail sentence. On & writ

of prohibition, at the relation of the sheriff, who, on
account of the parole issued by Judge Ing, refused to
serve the execution, the writ of prohibition was dismissed
for the reason that Judge Ing had no authority to parole
defendants.

CONCLUSION

In view of the above authorities, it is the opinion
of this department that Jud:e Rex Moore, then Judge of
Judicial Circult No. 3, and later acting as a special
Judge, or requested Jjudge, of Judiclal Circult No. 4,
was not authorized to parole defendart convicted in the
trial of the cause where he was the trial judgze.

It 1s further the opinion of this department that
the Jjurisdiection of the defeandant tried Dy Judsze Hex
Moore, as special judge or requested judge, still re=-
mained in the Judge of the Judiclal Circuit Noe. 4, as
to parole matters.

It is further the opinion of this department that
since Judge Thomas A, Cummings has been succeeded by
Judge Beavers, as Judge of Judicial Cireult No. 4, the
jurisdietion of the parolee remaines with Judge Beavers.

I&uis further the opinlon of this department that
since dge Rex Moore, as acting and requested judge of
Judicial Circuit No. 4, was not authoriged to 1issue a
parole under the Xelly case, hlis successor Judge Rose,
now Ju ge of Judicial Cireuilt Yo, 3, cannot maintain
Jurisdiction of the defendant or have an executlon
issued thereunder.

In rendering the above opinion we are not unmind-
ful of the case of Ex parte J. Sherwood Smith, 232 Mo.
Appe 5213 1ihe opinion in which was rendered in March,
1938. This case is in direct conflict with the case of
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State v. Eﬂlly’ 274 S« Wa 24 731. In the Smith case

the Springfield Court of Appeals has held that a special
Judge may parole, by reason of certain laws enacted in
1937, page 403, We are still compelled to rely on the
Supreme Court decision until the Court of Appeals'decision
is finally adjudicated. The 1ssues In the Court of Appeal
case are now pending in the Supreme Court of the State of
Missouri, by way of a Writ of Prohibition, which casé is
set to be heard en b#ne on October 4th, 1939. The case

in the Supreme COurt 2; listed as State ex rel Wilkerson
Ve Kelly, Je

Respeetfully submitted,

We Je BURKE
Assistant Attorney Ceneral

APPROVEDS

J. L. TAYLOR
(Aeting) Attorney General.
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