HIGH AYS: Construestien through municipalities having population
of more than 2,500 according to last decennial census.

June 19, 1939 '))J
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Honorable Howard Elliott ‘)//)
State lepresentative H /
St. Louis County
Jefferson City, Missourl

Dear Sir:

Ve are in receipt of ycur letter of June 17, 1939,
in regard to the building of State Highway No. 40 through
the cities of Ladue, Prentwood, Clayton and Fichmond
Heights, all in St. Louils County, wherein you request an
opinicn concerning the interpretation of Secticn 8133,

R. S, Mo, 192G, "

Your first question 1s as follows: "Loes the Sectiun
contenplate that the entire nlgaway strip be mcasured and
divided by the nuwber of bulldings actually existing at
the time c¢i the measurement so as to get a result in excess
of 290 reet before the roadway can be placed in that local-
ityv

The only mention of Section 8133 wrich we are able
to find in the cases is in State vs. State Highway Com-
mission 42 S, W. (2nd), at pages 204-2056 wherein it is
sald:

"If this law 1s spplicable to the state
highway system, what becomes of section
8133, which has provided ever since 1its
enactment in 19281 that any state high-
way routed through a mmicipality of

less than 2,500 population may be con-
structed by the commission, and in munic-
ipalities of greater population may like-
wise be bullt where the abutt houses
are not less than 200 feet a on the
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average?"

At the conclusion of the opinimn in the above case,
we find the following: '

"We are not to be understood, however,
as holding even with reference to new
construction that any of the present
state highways do enter Kansas City
so that they can be 'connected' by
new roads built inside the city, or
that, in any event, state highways
under the '300 mile' provision may

be built in violation of the provisions
of section 8133, R, S, 1929, limiting
such construction in mmicipalities

of over 2500 population to places
where the abutting houses average less
than 200 feet apart.”

_ The word "not" was apperently omitted between the
words "average" and "less" in the last sentence by mistake.
Any reference to Section B8l33 In the above opinicn was

by way of dictum, and denotes only the aprarent approval

of the court as to the validity of the section. Section
8133 18 aprarently derived from the federal statute found
in U.S.C.A., Title 23, Section 2, which defines a highvay
as follows:?

"The term 'highway' shall not include
any highway or street in a municipality
having a population of 2,500 or more

as shown by the last aveilable census,
except that portion of any such highway
or street alons which, within a distance
of one mile, the houses average more
than 200 feet apart."”

It will be seen that the Missouri and federal statutes
are quite similar except that the distance of one mile
is set as a standard in the federal statute and was omitted
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in the Missocuri statute, which was ap_ arently intenticnal
on the part of the legislature, and left us without a
fixed distance for co.puting the averag,e. Our Section
8133 reads as follows?$

"Any state highway which passes through
a mmicipality having a population of
less than twenty-five hundred according
to the last United States census preceding
such construction, shall be constructed
through such municipality, and any high-
way which passes through a municipality
having more than twenty-five hundred
tion, according to such census,
shall be constructed through the portions
of the municipality where the houses
abutting such roadway are not less than
two hundred feet apart on the average;
provided, however, that in either case
the state shall not pay for road surfac-
ing wider or of a higher type of con-
struction than the road as constructed
‘up to the boundary of such municipality.”

This section apparently npplio- only to cases in which
a highway shall pass "through" a municipality having more
than 2,500 population. The word "through" is defined in
Webster's International Lictiocnary as follows:

"Irom end to end oi, or from side to
silue of; from one surface or limit to
the opposite.”

Since the standard measure of cne mile was omitted, it
seems plain that the entire length of the highway to be con-
structed, which lies within the city limits of the municipality,
is a standard upon which the average number of houses is to
be computed. As a practical matter, we can readily see that
in thickly populated communities, the average in the business
district would be so high as to require the bullding of the
highway somewhat in the suburbs.
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It is our conclusion, therefore, that the entire
highway strip lying within the city limits shall be measured
and divided by the number of buildingt abutting the right-
of-way.

As to your second questiocn, we believe it 1s answered
by the conclusion of the above in which we pointed out
that the average along the entire length of the highway
must govern, and that the Commission would not be requ’red
to detour any thickly settled area if the average was
within the statute.

Your third question is as follows:

"Does the subdividing and platting of

the ground abutting the whole or any
portion of the highway into buillding

lots less than 200 feet apart comply
sufiiciently with the terms of the statute
as to prohibiting the building of the
roadway in view of the fact that there

are being constructed and it is contem-
plated immedlately to construct houses
less than 200 feet apart, many or most

of which would be in existence imrediately
prior to or immediately aftcr conclusion
of the building of the highway."

We do not believe that the subdividing and platting of
the ground abutting a portion of the highway into building
lots less than 200 feet apart wou ld comply with the words
of the statute "where the houses abutting -uch roadway are
not less than 200 feet apart on the average,”

We believe that the survey and purchna. of th. right-
of-way constitute the beginning of "construction" as set out
in the statute and that subsequent development would be the
logical sequence of such construction., In fixing the number
of houses, all oeccuplied buildings on both sides of the street,
which face the street and the occupants of which would natur-
ally use the proposed highway, should be counted,

It 1s also apparent that a short portion of a highway
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which did not go through a mmicipality would not be affected
by Section 8133,

lieapectiul .y submitted,

ROBLIT L. HYDER
Assistant Attorney General

AP . ROVED:

J. E. TAYLOR
(Acting) Attorney General
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