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PENAL I NS'11 ITUTIONS : Conaitional Commutation by Gover nor is 

f orf eitea when ? 

January 30, 1939 

Kr. Robert c. Edson 
Director of Probation and Parole 
Jeff erson City, Mi s souri 

Dear Sir: 
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We acknowledge your r e ouest f or an opinion a a t ed Dec­
em uer 16 , which r eads as tollowsa 

RAt the r equest of the Board of Probation and 
Parole I am submitting the foll owing fac ts t o 
you with the request t ha t you r ender an opin­
ion for t hi s Board concerning the sa~J 

Elmer Pettus wa s r eceived a t the Algoa Inter­
mediat e Reforma t ory and was r egistered as #2089. 
He was r e leased on parole from this i nstitution. 
The tinal and maximum date of his sentence was 
November 28, 1938. This was the max~ day 
of s~v1t.1de f or the penalty imposed by the 
Court . However , on November 14th, 1938 he 
pleaded guilty i n ScotJ! Count7 on tm charge 
of making a f orged and counter feit cheok, for 
wl:ich he recei ved ~ three year sentence at 
the Mi ssouri St a te Penitent iary • The Board 
of Probation and Parole did not receive a re­
port of t h is viol ation and..J!!nt ence until after 
NOV't'.mber 28 , 1938, which, as previously stated, 
was t he maxi:num expiration date ot hi s original 
sentence to Al goa Intermediat e Reformator7. 
Now , the Board is desirous of o·otaining an opin­
i on from you a s to whether, in s pite of the 
fact t hat a violation of pa role was committed 
prior to the final da t e of expiration; yet 
because no action wa s taken by th~ Board until 
the maximum da te of expiration of sentence, 
do we now ha ve authority to . r evoke the parol e of t 
t he said Elmer Pettus • 
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I trust that I have given you sufficient infor• 
mat i on s o t hat an opinion may be rendered 1n 
t his caae. However, should yOQ desire more in­
formation please be assured that we will do our 
beat to furnish it to you.• 

In State va. Asher 246 s . W. 011, 1. e. 915, the Supreme 
Court saidr 

•section 8, article 5, of our Conati tution gives 
t he Qovernor • power t o grant * * * pardons, a.tter 
conviction * * • upon such condition and with such 
restr ictions and 11mitctions aa he may think proper.• 

ection 41,4, R• S• 1~19 ; provides that- • 

\ 
1 case• 1n w~ch t he Governor ia 
ized by the Cona t 1tut1on to grant 
a, he :uaay grant the aame , w1 th such 
ions and under suc.h r eatrict1ons as 
th1nk proper. • 

No provision is made either 1n the Conatitutlon or 
the ,tatute for tparolea' by the Governor. The 
queat1o~ theret ore depends on the meaning of word 
'parole•, used ln ' ref•rence to dischagre of pr1-
soners f~·om ·the penitentl&rJ'• * * * * * * * •· * 
It ~at foll ow from the f oregoing t~t a parole is 
a conditional pardon, and that a ' parole • gi ven by 
the Governor is but an exerciae of the power veated 
1n h im by the Conatitution and statute with. reapect 
to the issuance of conditional pardona~• 

In the eaae o~ Jacoba va• Crawford, ~08 Mo• 302• 272 s. w• 
931• l.c. 033, the SUpreme Court aaida 

•petitioner was not entitled to a parole as a mat­
t tr of right• 1'he grantill8 thereof was a matter 
?~ gl"ace upon the part of the Governor. Petitioner 
accepted it, burdened with the condition that , it 
he did not keep his parole, it ~ght be r evoked, 
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and t hat he would be compelled to •serve out 
the remainder ot his aentence.• Suoh condition 
was neither ill egal. immoral. nor impossib» ot 
performance. The condition was stated in the 
order granting the parole. and peti t ioner is 
bound t hereby. 

Havi .ng tailed to observe the conditions of his 
parole. petitioner was arrested and return~ 
to the penitentiary to serve out the r emainder 
of his aentence. As the remainder of such sen­
tence has not been served• beeauae petiti oner is 
not entitled to have the t1me tba t he was at 
large UDder h i s parole and prior to ita r eYo­
cation deducted from th remainder of his sen­
t ence. his imprisonment was legal when our writ 
was issued. and has not since become illegal.• 

46 Corpus luria. p•ge 1201, Section 56 reads 1n parta 

•The conditions d.f a pardon ma7 be auch as to be 
operatiYe tor t he period of ttme for which the . 
convict was sentenced• or for some leas periodJ 
and by the weight of authorit y a pardon i s not 
illegal or imposs ible of performance because ita 
condition• require obser Yance for a ~ri6d of 
time extending beyonP, t hat in which the sentence 
ahould ba Ye been s·e1 1.ed * • * •" 

46 Corpus Jurt., page 1202. Section 57 reads 1n parte 

"A conditional pardon i s a brant to t he va liditJ 
of whiCh acceptance is essential. It may be re• 
jected by the convict; and if re~ected there 1a 
no power to force it upon ~. When once accept­
ed it foll ows that ita conditions become binding 
* * ••••• 

46 Corpus JUria, page 1202, Section 61 reada in parte 
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"A breach or the condition of a pardon avoida 
and annuls it. Execution or the original aen­
tence may t hen be enforced. This is true, al­
though the ter m for which the convict was sen­
tenced has expired unleaa the application or a 
different rule is required, by operation of a 
statute, or by the ~ardon it1e1t, * * * * *" 

46 Corpus Juris, pag~ 1204, Section 63 ~ reada in parta 

"Where a c mvict is pardoned on condition that 
if after discharge, he 1hould commit a felony, 
the commutation should be Toid, and, in addi­
tion to the penalty asseaaed for the aubaequent 
felony, he shoul d serve ao much of his origianl 
conviction aa he had not served at the t~e of 
the diacharge, on a breach of the condition he 
may be detained by the warden. * * * * * * * *" 

CONCLUSIOI 

We are of the opinion that in Missouri, the Governor•• con­
di t i onal commutation on sentence of a convict, when executed under 
conatitutional and statutory prerogative, by operation of the law, 
ia 1n t act a conditional pardon. 

In your requeat you have not favored us with copies of the 
provisions of the conditional commutation or c.onvict Elmer Pettu1, 
but have submitted us a form 1n blank which is usual 1n auch oases, 
and containing the proviaions and condition "that the aaid 
shall not violate any law 1n Missouri, * * * * that it reci .. p'Ti~e-nort­
taila i n any r espect to comply with the condition or commutation, 
then the commutation sha ll stand f orfeited and the original aen­
tence shall atand and remain 1n f ull force.• We assume these con­
dition• to be identioal in the matter of c onvict Elmer Pettua, 
and we aasume that the term fixed by the Governor 1n said condi­
tional commutation did not end on a date prior to the maxtmwM date 
of his aentence, that is November 28, 1;35. 

Under the facta which you have submitted, and the tacts wbioh 
we have assumed as above aet out, we are of the opinion t hat convict 
Elmer Pettua• conditional commutation was 1n force at the ttme that 
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he committed hi s subsequent cr~e hence his conditional commuta­
tion was f orf eited by his criminal act. This being t rue, it wae 
proper for t he Governor, on recommendation of t he Parole Board, 
at the subsequent time t hat he di•covered this forfeit conditional 
commutat i on, to direct the warden to appr ehend the convict and 
1mpriaon ~ on his original sentence. This power of the Governor 
1s not abatted by the reaaon of the f act t hat hia order to appre­
hen4 ia made eubeequent to the maX~ date of expiration of een• 
tence. 

Respectfully eubmitted, 

WM . ORR SAWYERS 
Aesistant A'torney General 

APPROVED a 

J . E. TAYLOR 
(Acting) Attorney General 


