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CONSERVATION COMMISSION : Statutes -not inv~nsistent with the 

Conservation Amendment or rules of 
the Commission remain in force. 

GAME AND FISH: 

Honorable Phil M. Donnelly 
State Senator 
Jefferson Ci ty. Missouri 

Dear Sir: 

This is in reply to yours of recent date where­
in you request an of ficial opini on on t he following 
statement of faotss 

"I would appreciate an offici al 
opinion from your office as to 
whether or not the provisions of 
Section 8239 have been repealed 
by reason of the adoption of the 
Conservation Amendment to the Con­
sti tution of Missouri. 

"Also as to whether or not a per­
son woul d be guilty of violating 
Section 8239, Revised Statutes of 
Mis souri , 1929, if he sold f ur 
pelts after February 10~ 1939• as 
mentioned in said sectiqn." 

The Conservation Amendment, which was Amendment 
Number Four at the General Eleet1on in 1 9361 is now found 
in Laws of Missouri, 1937• page 614, and provides as fol­
lows : 

"The control, management, restorat i on, 
conservation and regulation of tne 
bird, fi sh, game , f orestry and all 
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wild lif e resources o£ the State , 
i ncluding hataheries , sanctuaries, 
re£uges, r eservations and all other 
property now owned or used £or said 
purposes or her ea£t er acquired for 
said ~urposes and the acquisition 
and establishment o£ the' same, and 
the administration of the laws nor 
or hereafter pertaining thereto, 
shall be vested in a commission to 
be known as the Conservation Co~s­
sion, to consist of £our members to 
be appointed by the Governor, not 
more than two of whom shall be mem­
bers of the same political party. 
The comm1s sioners shall have knowl­
edge o£ and interest in wild life 
conservation. Vacancies shall be 
£illed by appointment by the Governor 
for t he unexpired term Within thirty 
days from the date of suoh vacancy J 
on failure of t he Governor to £ill 
the vacancy within t hirty days, the 
remaining co~ssionors shall £111 
the vacancy for the unexpired term. 
The £irst members of said commission 
shall be appointed for terms, as 
f ollowsa one £or a term of two years, 
or until his or h er successor is appoint­
ed and qualifiedJ two f or terms of £our 
years , or unti l their respective suc­
cessors are appointed and quali fiedJ 
one for a term of six years, or until 
his or he r successor is appointed and 
qualified. Upon the expiration o£ each 
of t h e foregoing terms of said commis­
sioners, a successor shall be appointed 
by the Governor for a term of a1x years , 
or until his or her succes sor is appoint­
ed and qualif ied, whi ch term of six years 
shall t hereafter be the length or term 
of each member of said Commission. The 
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members of aaid Commiesio~ ahall 
receive no salary or other compen­
sation for their servi ces aa such­
The members of the Co~saion &hall 
receive their necessary traveling 
and other expenses incurred while 
actually engaged in the dis~arge 
of t heir off icial duties . 

"Said Commission shall have t he 
power to acquire by pur ahase, gift, 
eminent domain,. or otherwise 1 all 
property necessary, uae£ul or con­
venient for t he use of the Comadasi on, 
or the exercise of any of ita powers 
hereunder, and in the event the right 
of e~ent domain is exerciaed, it 
shall be exercised in t he same manner 
as now ~r hereafter provided for t he 
exercise of em±nent domain by the 
Sta t e Hi ghway Co~ssion. 

"A Director of Conservation shall be 
appointed by the Commission and such 
director ahall. 1 with the approval. ot 
the Oomm!asion~ appoint auah aaai atants 
and other empl oyees as t he Oomm1aa1on 
may deem necessary. The Co~ssion 
Shall determtne the qual i f ications ot 
the director, all aasistanta and e~ 
ployeea and Shall fix all aalarios , 
except that no oommiaaioner shall be 
eligible for such appointment or em­
ployment . 

"The fees , monies, or funds arising 
from the operation and transactions 
of said Commission and tram the appli­
cation and the administration of the 
laws and ~gulat1ona perta1~ to 
the bi rd, fish, ga.me , f orestry and 
wild ~1fe resources of the State and 
from the sale of property uaed for 
said purposes , shall be expended and 
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used by said Co~ssion f or the con­
trol, management, r estoration, con­
servation and regulation of the bird. 
fish, game. forestry and wild liLe 
resource• of the State. 1ncludLng the 
purChase or other acquisition of prop­
erty f or said purposes, and for the 
administration of t he laws pertaining 
t hereto and for no other purpose . 

8 The general assembly may enact &n7 
l aws in aid of but not inconsistent 
with the provisions of this amendment 
and all existi ng laws inooneiatent 
her ew1 th shall no longer remain in 
foroe or effect. This amendment ahall 
be aelt-entoroing and go into effect 
July 1, 193'7 •• 

'l'he section of t he atatute to which you inquire 
as to whether or not ita provisions are repealed by the 
aforesaid amendment reads as followaa 

"The state game and fi sh commissioner 
is hereby authorised to issue a l i cense 
known as a deals r and shipper• a license 
whiCh is desi gned to per.mit t he holder 
thereof to properly use f'ur pelts tor 
commerci al purposes in such manner aa 
will not make difficult the enforcement 
of the lega~ r equirements tor protection 
of t he state's resources of wild an1mals . 
Sueh license may be issued to appl i cants 
upon payment of t he sum of f ive dollars 
to the state game and f ish co~ssioner, 
1n t he usual manner as other l i censes 
are issued upon application. The reve­
nue derived there1'rom shall be plaoed 
1n t he game protection fund. Dealer• a 
and shipper'• l i cense shall authorise 
the holder thereof to purChase, sell, 
transport, posseas, and oommerc1al1ze 
in f'ur pelts when such pelts have been 
obtained legally in the s t ate of Mi a-
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aouri or elsewhere, and when suCh 
Missouri pelts are not in 'green' 
or undry condition a t the time of 
receiving them, when shipped between 
January 3lat and February lOth, o£ 
each year. Holders ~ auoh license 
may only secure such lioenae upon 
the express condition that the offi ­
o1als of the etat e game and f1ah · 
department shall have access, t.reely 
and untrammeled, to 1napeot the aup­
ply of fur animals or their pelts 1n 
the possession or t he licenaee, and 
during usual. business hours. All 
licensee must be signed by the holder 
of aa1d licanae. Holders of l1oanaea 
11a1st ezh1 b1 t the same to e.rrr person 
authorised to enforce the game and 
f1ah lawa, also to any peraon, firm 
or corporation, United Statea postal 
authorities, or agent, serYant or 
employe connected with transportation 
of sueh pelts. Shipmenta, originating 
in Missouri, must be clearly and plain­
ly marked with the name and addreas of 
the shipper, hia or her 11cen.e number 
and the date of shipment. alao the 
words 'f'ur pelts.' Suoh shipment must 
be made only duri ng the legal period 
for Missouri fUr pelts, December lst to 
the end of January, if the same be i .n 
undry or ' green ' condition. but dry or 
cured pelts may be shi pped during the 
following t en days_. ending February 
lOth. Wol.f' , coyote and wild cat pel ta 
may be ahi pped at any time 1n any con­
dition. The person, firm or corporation 
to whom auoh shipment ia offered for 
transportation, muBt sign h~s or her 
name, or the name of the firm or cor­
poration he or she represents, upon 
the package o.ft"ered t"or shipment before 
accepting such ahipmenta made from any 
point Wit~ Missouri and may be sent 
to any plaoe within or ~thout the atate. 

• 
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Nothing herein shall be construed 
to prevent ahipments into Missouri. 
of ~elts legally obtained trom with-
out this state and consigned direct 
t o a licensed dealer. Each and every 
member of a firm or corporation, or 
any agent or employe. or any travel-
ing repreaentati ve of any firm or cor­
poration as fur buyer or shipper, muat 
be provided with a dealer's license 
1n the same manner as an individual 
dealer or shipper is requir ed to possess 
suCh license, but firms and corporations 
may secure one or more l icenses in the 
name of the firm or corporati on , which 
are vali d when used by any employe, agent 
or representative if in his personal 
poasession at the t ime and place where 
demand is made to see t he same. " 

It will be noted that the Conservation Amenwnent 
provides tor the control, management. restoration, conser­
vation and regulation of fish and game. etc • • by the Con­
servat ion Commission. 

If the provisions of aafd Sect i on 8239 are i ncon­
sistent with t h e purpose and intent , and the provis~ons 
ot t he aforesaid amendment or any rule made by the ~o\1-
s ervation Commission for the purpose of carrying out the 
provisions of t h e amendment , then such statute is of no 
force or eff ect . 

This department has no information as to whether 
or not t he Conservation Co~asion has made any regulation 
or rule perta1n1ng to ·the provisions of t he a.f'oreaaid amend• 
ment whiah would be in conflict with the provision. of said 
Section 8239. Therefore, this opinion will have to be baaed 
on the question of whether or not said Section 8239 is in 
conflict with any of t h e provisions or is repealed by the 
Conservation Amendment . 

This amendment was before the Supreme Court in 
Marsh v . Bartlett, 121 S. W. (2d) 737. U this Section 
8239 is inconsistent with the provisions of t he constitution­
a~ amendment. then it i s repealed . In Marsh v . BaJ:ftlett, 
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supra, the court said at 1. c. 744 a 

"There can be no question but that 
the Amendment in express te~ re­
pealed all existing laws 1noonaiat-
ent therewith. * * * * * * * o- * w 

And at 1. c. 745, para. 20 and 22, the court said& 

"The game and fish code, to whi Ch 
reterenoe has been made, oompriaes 
more than one hundred sections. It 
1s probable that among th~ sections 
may be t'o1Uld here and ~ere which 
were not 1nconaistent and not ao 
repealed, and doubtless other sec-
tions that-. w1 th alight change. might 
readily be re-enacted. * ~ * * • * * " 

It will be noted that 1n the Marah v. Bartlett 
case, 11\lpra, that the cour t held that one ot' the aeotiona 
ot the statute was in full force and e~fect. 'l'hat waa 
Section 8311, R. S. Missouri 1929• whiah provided for a 
penalty ~or a violation of t he game and f! ah laws and the 
court in tnat case held that this section cou1d also be 
used aa t he penalt y f or the violation of a rul.e or regu­
l ation of the Commission. 

Following the same line of reaaonLng, 1f said 
Secti on 8239 is oona1aten t with t he provisions of t he 
amendment and does conserve and regulate game and fiah, 
then it has not been r epealed. 

CONCLUSION 

There£ore, answer ing your ~lrat question and 
followi ng t he foregoing reaeoning, i t ia t h e opin ion of 
this department that the provisions of 8239, R. s . Mi ssouri 
1929, have not been repealed by the conati t utional amend­
ment and they are ao conaiatent with t he provisi ons of t he 
amendment that they are 1n fu11 f orce and eff ect until 
they are repealed or a ome rule or regulation of t he Con­
ser vation Commiesion i a made tneonalstent with the pro-
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v1a1ona of said section. 

II . 

Answering your aecond question on whether or not 
a peraon woul d be guilt y of viol.at1ng the provisions of 
said Section 8239, 1t he sold fur pelta atter February 
10, 1939. 

Atter examining the various sections o~ t he 
statutes referring to the protection ~ game and t1ah, we 
think that Section 8238 R. S . Mis souri 1929 should be read 
! n eannection with Section 8239. This section provi des i n 
part aa follows: 

"It shall be un.lawrul. f or arq per aon 
to kill any fUr-bearing wild animals • 
or take. have in posseasion, of~er 
for sale, sell, bargain for, trans­
port or ship the same or any part 
thereof, or their pelts, at anr time 
except during th e period between 
November 15th and December 3lat of 
each year, and January lst to January 
15th of the following year , except as 
is otherwise provided for in this 
articles ~ * * * * * * * * * * * * " 

.. 
Under Section 8238 ~ supra. a peraon is limited in 

ahipping, selling, etc. , of rur pelta to t he per1oda November 
15th to December 31st and ~rom January lat to January 15th 
except aa is otherwi.ae provided ,!!.! that article. The "other­
wise provided* C!auae laat above relera to t£e provisions o~ 
Section 8239, supra, perttdtting the dealer or shipper lioenaee 
to purChase, sell , tranaiort. possess and commercialize 1n 
fur pelts Which are not green" or undry between January 3lat 
and Pebruary lOth. This 1a just an extension ot the time 
1n wh1 ch auah aots may be done b7 virtue o~ t he provisions 
of said Seotion 82~8. 

We note f r om the letters attaQhed to your requeat 
that 7our correapondent baa 1nd1oated that he questions the 

/ 
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constitutionality of theae secti ons on the ground that 
·he might be deprived of hia property without due process. 

While it is not the province of t his department 
to pass upon the constitution~ity of auch atatutea, we 
reapecttull7 refer you to State v. Heger_ 194 Mo • . ?0'7 
whiah holda that aeot1ons relating to game and .fiah and 
s~ar to the proviaiona he•under consideration are 
constitutional. 

We alao note f r om the atatement of facta that if 
the par ty is guilty of violating the game and fish lawa 
as 1s set out in your sta tement that it would work an undue 
hardship upon dealers and ahJ.ppere. We thi.nk this is a 
matter that should be dir ected to the Conservation Com­
mi ssion for corr e ction i f the party is corr ect 1n his 
viewa of the law. 

CONCLUSION 

From the foregoing 1 t i s the opinion of this de­
partment that under t he provisions of Secti ons 8238 and 
8239, R. s . Missouri 1 929• that no person, with or without 
license~ is authari&ed to purehase. sell, t r anaport. posaeae 
or commercialize in fur pelts aft-er February ~~h of any 
year wlUeh have been obtained legal.l7 1n the State of 1l1a­
aour1 and ~hi an are ~ ~green• or undry condition at t he 
time ot rece1v1ng t hem. 

Respectfully submitted 

TYRE W. BURTON 
Assistant Attorney General 

APPROVED: 

(Aot1ng) Attorney General 

TWBt DA 


