
TAXA'l'ION : Merchants who do not file bond ·ana do 
not obtain a merchant's license may be 
subject to forfe i ture action under Sec­
tion 10076 , R. S. Missouri , 1929. 

I December 22nd- 1939 

.. / 

Hon. George o. Dalton 
Collector of Marion County 
Hannibal, Mi~souri 

Dear Sir & 

We are i n receipt of your request f or an 
opinion- dated Decamber 16- 1939- which reads as 
follows a 

"On December 31- 1939, the time will 
have expired for Uerchanta and manu­
f acturers to pay t heir ad valorem tax . 
I was unabl e to receive a bond or t he 
cash paiment of their ad valorem tax 
before it was due from some 75 merchants . 

" I am a t a loss to know how I will 
proceed to collect this tax. Under 
the law it is not supposed to go de­
linquent_ and I am to file suit against 
the principal and sureties on the 
bond, but the ones I was unable to 
get a bond from- I woul d like to know 
how to proceed, and what penalty I can 
charge t Le merchant~ if any, and what 
attorney fee I would Le permitted to 
char ge the merch ant, and turn it over 
t o t he attorney to fi l e suit?" 

., 

-

I 



Hon. George o. Dalton (2) December 22, 1939 

:tawa of Missouri, 1935, page 407 , Section 
10078. reada aa follows : 

~Any per son, corporation or copart­
nersh ip of persona applying fo r a 
license to vend merchandise s hall, 
befor e he or they shall receive such 
license, execute a bond to the sta te, 
with good and s u1'f10,n t surety • con­
dit ioned t hat he will, on or before 
t he first day of Ja nuary next follow­
i ng, pay to the collector of t he 
pr oper county the tax due upon such 
license; wh ich b ond shall be approved 
by t he collector, and his approval 
indorsed t her eon.• 

Section 10080, R. s . Missouri, 1929, s hows 
the f orm of bond that is required before ·a license 
can be i s sued to a merchant. · 

Section 100'76, R. s . Missouri, 1929, r eads · 
as fol lows : 

"No peraon, corporation or co­
partnership of persona shall deal 
aa a merchant without a license first 
obtained tccording to lawJ and every 
person so offendi ng shall r orfeit to 
the stat e not less than f1lt7 nor more 
than r ive thou.and doll ars for every 
such offense, to be recovered by in• 
d ictQent or information . " 

Under t he above aeotion ·a penalty may be re­
covered by ind1c~ent or information which shall be 
filed by t he prosecuting attorney of the county. 
This section does not provide f or an attorn~y • a fee , 
but onl y for a forfeiture for the atat e . 



• 

Hon . George o. Dalton ( 3 ) December 22, 193g 

Under Section 10084, R. s. Mi s souri• 1929• 
t he clerk !a d irected to issue a license form there­
in contained . .- · and und.er S.ect1on 10085• R. s. 
Mi ssouri• 1929, is directed that the clerk shall 
deliver to the e"l~eetor of h1a eount7 all licenses 
ao i ssued and charge h i m ther ewith 1n a book to be 
kept for t hat purpose. 

Und-er• s .. ct1on 10086, R. 8 . Missouri• 1929• 
the Collector 1-a autho·r 1 zed to receive the sum ot 
.fifty cents ( oo¢) f or issuing the license and twent:y­
fi ve centa ( 2As(} .for 1a.s u1ng bond and statement to 
be retained by the Colle·ctor as h1a fee. 

Under Section 10087 , R. s. J!1ssour1, 1929• 
it prov1d~e f or the .forfei ture of the bond where the 
merchant has not paid t he amount of taxes. I t also 
provides f or t he f orf eiture of the bond. 

Ulld-er Section 10088. R. S .. Missouri• 1929 , 
i t provided t hat .a fter the bond has been f orfe1 ted, 
a suit shall -be brought and judgment shall be render­
ed aga1ns t the merchant-s f or three t ime s the amount 
of revenue wh ich eh a11 be f'ound. to be due for the 
year including the e~ats. 

Aeeord1ng to your request you ettte tha t y ou 
wer e unable to receive a bond•or a eaah payment of 
the ad valorem t ax beJ'ore it waa due .. I am assuming 
t i at the 75 merchants did not receive the 11cenae as 
set out in Section 10084. supra. I make this ~aeump­
tion for the reuon that the c-olle1)tor could not 
deliver aueh a liceJUJe without first h aving a bond on 
r ecord in hi a o.ff·1ee ~ 

UDder Section 10079• R. s . Missouri,. 1929• a 
Collector who •hall fail to require a bond before i ,ssuing 
a license ahall b e deemed guilty of' a misdemeanor.· 



Hon. George o. Da~ton (4) December 22. 1939 

COliC.LUSION 

In view or t he above authorities it is t he 
opinion or t h is Department that since no bond haa 
been fi led in the o~fice of the Collector, the only 
su1 t that ean be filed is a proceeding by way of 
indic~ent and information under Section 10076, 
supra, which provide& for a forf eiture from any 
person. corporation or copartnera~p ot persona 
who shall deal as a merchant without a 11cenae 
f irst obtained accord1n~ to law. 1he f qrfeiture 
is not lees t han Fi f ty (~50 . 00) Dollars. nor mor e 
than Five 'l'housand Ce5, 000. 00) Dollars for every 
such off'enee . 

I t is further the opinion of t h is Depart­
ment that since the 75 merchants did not tile a bond 
according to law, the only procedure that can be 
fol l owed by the Collector of Marion County is the 
procedure set out in Section 10076, R. s . Mi ssouri , 
1929 . 

Respectfully submitted, 

~ . J. BUfiKE 
Ass i s tant Attorney General 

APPROVED : 

TYRE W. BUR TOll 
(Acting) Attorney Gener al 

WJB: RV 


