TAXATION AND REVENUE: Uncollected taxes belonging to a district

ROAD DISTRICTS: should go into the specisal road district
to which such unorganized territory is
attached.

December 20, 1939
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Honorable Donald L. Dawson
Prosecuting Attorney
Bates County

Butler, Missouri

—

Dear Sir:

This is in reply to yours of recent date wherein
you submit the question as follows:

"I desire your opinion on a matter
pertaining to the levy and collection
of back texes by a special road dis-
trict in a township.

"Section 8180 Revised Statutes for
1929 sets up that when a special
road district i1s organigzed in a
township it shall be entitled to
recelve taxes levied against prop-
erty located within the special

road district. Apparently under
this section there is no doubt

but what all taxes which are
assessed and become due and pay=
able after the organization of

the special road district are payable
to the road district, however, I
desire your opinion as to the pa /=
ment of taxes which were assessed
and levied prior to the organization
of the special road district but
which are not paid when due, become
delinquent and are paid after the
orgenization of the road distric:t.

"Under the s ection cited above I
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am confident that 1t was the in-
tention of the Leglislature to pro-
vide that ell taxea pald after the
organization of the district are
payable to the road distriet funds,
regardless of when assessed, but
that is a question that you must
decide."

Section 8180, R. 8. Missouri 1929, deals with
special road distriects in counties under townshlp
organization. It provides as follows:

"The township board of %rustees

shall, upon the organization of

such commissioners, cause all

tools end machinery used for work-

ing roads belonging to the dis-

triets and parts of district formere
1y existing and composed of terrie
tory embraced within the incorporated
district to be delivered to said com=-
missioners, for which such commission-
ers shell give receipt, and such com-
missioners shall keep and use such
tools and machinery for constructing
and improving public roads and bridges.
The township boards shall also cause
the township treasurer to pay over

to the treasurer of the special road
district all moneys in his hands belong-
ing to the district or districts that
have bheen merged into the speclal ro=d
district whenever the board of com=
missioners of such speclal road dis-
triect shall mske demand therefor.

Said commissioners shall have sole,
exclusive and entire control and
jurisdiction over all public high=-
ways, bridges asnd culverts, within

the district to construct, improve

and repair such highways, bridges

and culverts, and shall have all the
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power, rights and suthority con-
ferred by law upon road overseers,
and shall at all times keep such
roads, bridges and culverts in as
good condition as the means at
thelr command will permit, and for
such purpose may employ hands and
teams at such compensation as they
shall agree uponj rent, lease or
buy teams, implements, tools and
machinery; all kinda of motor power,
end all things needed to carry on
such works Provided, that said com-
misslioners may have such road work,
or bridge or culvert work, or any
part thercof, done by contr:ct,
under such reguletions as sald com-
missioners may prescribe."”

It seems by this section that it was the intention
of the lawmakers that the newly or anized territory shall
be entitled to ell of the assets of the old district.

The commiss’oners of the new district have exclusive juris-
diction over the old district together with the new as
reorganized., There does not seem to be any guestion tut
that the newly organized district would be entitled to
receive the taxes levied against the property located
within the special road district, which would include

the territory which was added to the special road dis-
trict.

In the case of Abler v. School District, 124 S. W.
564, the Court of Appeals sald at l. c. 566

"The only remaining question is
whether the merger of the two dlis~
tricts snnulled the execution of
the contract sued on, leaving the
district liable only for the value
of services already performed un-
der the contr:ct at the time of the
merger.

"It 1s said: 'Where performance
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of a eontract is dependent upon the
continued existence of a person or
thing, and such continued existence
was assumed as the basis of the
agreement, the death of the person
or the destruction of the thing
puta an end to the obligation.!
(?A. and =. Ency. of I". 1160)
And so we find the law in Mumma

V. Potomac Co., 8 Peters 201j;

Read v. Frankfort BDank, 23 lie.

3183 People v. Glove Mutual
Insuresnce Co., 91 H, Y. 1743 and
other cases. We have mo doubt
about the correctness of the prinei-
ple and cannot see how it could be
otherwise, but there is much room
for difference of opinion in its
epplication.

"We do not think the rule has any
application to this case. The
question has been decided by the
Supreme Court in Thompson v. Abbott,
61 Mo. 176, It is there held that
where one corporation goes entirely
out of existence by being annexed
to or merged in anotiner, if no
arrangements are made respecting

the property end llabilities of the
corporation that ceases to exist,
the subsisting corporation will be
entitled to all the property and
answerable for all the liabilities.?
This case was where under the statute
a township school district became
merged in an sdjoining town for
school purposes and the board of
education of the muniecipality took
possession and control of the sahool
property of the annexed district.™

Grag School Dist. No. 73 of Clay
County, ct al., W, (2d) 683, the Kansas City Court
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of Appeals sald, page 686

"% # % # « Defendants' school dis-
tricts were orgenized not only
from the territory in the consoli-
dated district but with some un-
organized adjscent school terri-
tory never in the consolidated
district. However, this clrcum-
stance does not exonerate defend-
ants from 1iability for the obligs=-
tions of the consolidated district
properly entered into. # # % » "

Under sald Section 8180 it seems that it was the
intention of the lawmekers that when the special roud
district is orgenized that the distriet take over all
the assets of the old territory and assume all obli-
gations. We think that the delingquent taxcs of the
old territory would be considered as assets of that
territory.

In the case of Stete ex rel. HRoad District v.
Burton, 283 Mo. 41, the Supreme Court neld that road
funds which sre collected in special road districts
mist be turned over to the district in whiech they are
collected, therefore, the delinquent taxes collected
in the territory whieh is incorporated in the newly
organized district would come along with other prop-
erties belonging to that territory.

CONCLUSIOH.

From the foregoing 1t is the opinion of this
department that delinquent tax:s on property which is
incorporated in a speclal road distriet should, when
collected, be pald into the treasury of the newly
organized speclal road district,

Respectfully submi:ted
APPROVEDs

TY.s W. BURTON
Assistant Attorney General

W. J. -URKE
(Acting) Attorney Gen:ral
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