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LOTTE U ES : Gift auction at which merchandise certifi cates 

are bid not a gift enterprise or lottery. 

November 15, 1939 

Mr. Donald B. Dawaon 
Prosecuting Attorney 
Bates County 
Butler, Jl1saouri 

Dear Sir a 

This department is in receipt o£ your request 
for an official opinion which r eads as follows: 

"Twenty merChants in tler are 
buying take paper money that 
varies in denominations . Wi th 
eaCh purChase by a customer . an 
amount in this take money equal 
to t he amount of tthe purchnse is 
given to t he customer. In other 
words · a lo¢ purChase b7 a customer 
entitles him to 10¢ worth of the 
.take money. »-very two weeks these 
merchants will have what they cal l 
a fake mon.ey auction. At t his 
auction. ~ch merchant will g1 ve 
two gitts ~~~m his atore . An 
auctioneer wil1 be employed and 
he will auction off all of these 
gifts to the higheat bidder who 
will, o.r course, bid with the fake 
money that he has re eel ved from 
his purahases at t he stores. 

•I personally, am a little doubt­
fui about this scheme but I do not 
believe t hat it will constitute a 
lottery, mainly because t here is 
no direct element of chance present 
in t he aeheme. The indUcement to 
purchase at the atorea carrying t his 
take money is, ot course, present, 



Ur . Donald B. Dawaon (2) Nov~ber 15• 1939 

but the auctioning off or the artic~ea 
to the higheat bidder who must use the 
fake money in payment does not seem to 
me to constitute a vali d element o£ 
chance. If' a party has not ae cured 
enough or the money by the time the 
first auction 1s held• and is thus 
unable to purChase anything at the 
auction, he can. o£ ooura-e, retain 
what money he has , add to it• and 
bid at the next aucti on. Whether or 
not a customer receivea one of the 
girts doe s not depend upon an7 lucky 
t1oket or chance but mer~ly upor. the 
amount ot money he may have and that 
will depend upon the amount of pur­
chase s he makes at t heae storea . • 

Section 10, Article XIV of the Constitution of 
M1saour~ providear 

•The General Assembly shall have 
no power to authori ze lotteriea 
~r gitt ent erprises for any purpose , 
and shall pass laws to prohibit the 
aale of lottery or gitt ·enterpriae 
tickets, or tickets in any scheme 
1n the nature ot a lot tery. 1n th1a 
St a t.eJ and all acta or parts of acta 
heretofore passed by the Legislature 
of thia St ate, auth ori zing a lott ery 
or lotteries , and all acta amen4ato~ 
thereof or supplemental t hereto, are 
hereby avoided." . 

Section 4314• R. s. Mi ssouri 1929 (Mo. St. Ann~ 
Section 4314• page ~GG2) provideaa 

8 If any person shall make or estab­
lish. or a.id or aasiat in making or 
eatabliah~, any lottery. gi~t 
enterpriae. polio7 or acneme· of draw­
ing 1n the nature of a lottery ae a 
buaineas or avocation in this atate , 
or &hall adverti se or make public, or 
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oauae to be adver t i sed or made pub­
lic, by means o~ any newspaper, 
paaphlet, circular, or other written 
or printed notice thereof, pr1rited 
or circulated in tbia state, &nJ 
suCh lottery. gift enterprise, policy 
or scheme or drawing in the nature of 
a l ottery, whether the same 1a being 
or is t o be conducted , held or drawn 
within or without this atate, he ahal~ 
be deemed guilty of a felony• and, 
upon conviction, shall be puni~ed by 
~priaonment in the penitentiary for 
not leas than two nor more than f'i ve 
year•• or by 1mpriaonment 1n the 
county jaU or workhouse tor not leas 
than six nor more than twelve months . " 

It will be noted that both the Constitution and 
atatute p~oh1b1t &n7 acneme 1n the nature of a l ot teryJ 
and 1 t haa been held that within their meaning and intent 
a l ottery inoludea every scheme or device whereb7 anything 
of value ia for a consi deration allotted b7 chance. St ate 
v. &neraon, 318 t.to . ~. 1. s. i f . (2d) 109. 

Tho woni haa no te cbn1 cal JDeaning in qur l aw. 
Lotteries are judi ci ally denounced aa eapeeially v1c1oua 
because by t heir very nature .they are public and lnteot 
the whole oomm1nity. They prey upon t he credul ity· of 
the unwary and widel y arouse and appeal to the gambl ing 
i nstinct . Stat e ex rel . Homo Planners v. Hughes , 299 , 
Mo. 529, 253 s . W. 229J St ate v. Becker ., 2-i8 lAo. 656, 
1 54 s . \1. 769. 

The elements of a lottery ar e s (1) Considerat i onJ 
(2) pri&eJ (3 ) chance . St ate ex In.f. -lloK1ttrick, Attorney 
General v. Globe- Democrat Pub. Co., ~0 s. • (2d) 705. 
Your request concedea that tbe flrat two of theae are 
preaent in the sCheme here inTo1Ted• the aol e queati on 
being Whether the third element--chance, ia present . 

A •gift enterprise• ia a aoheme under ·which gooda 
are sold £or their market val.ue but b7 wa7 of inducement 
each purchaser is gi Ten a chance to win a preaent or prize . 
Russell . v . Equitabl e Loan. etc., 129 Ga . 154, 58 s . E. 881• 
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Thomas, Nonmailable Mat ter, page 85. HoweYer, aa noted 
1n 38 c. J. 297• •It ia obY1oue t hat where a gift enter­
priae lacks t he eaaenti al element o~ onanoe * * * * it 
ia not a lot tery. * * * * • 

We ~ind no oaaea 1n ll1saour1 1D wbioh thia exact 
a ahem•• or one abd.lar t hert. to, haa been bet ore t he oourta 
~or determination •• to whether or not lt ia lottery. 
Foreign juriadi ctiona are almost UDitora in holding that 
a aoheme by which the award dependa upon votea ia not a 
lot t ery beoauae t he absence or t he element ot obance. 

In Strand Hardware Co. et al. v. Mooae et al., 
224 N. n. 158• the acheme, aa related bJ the cour t, wa• 
aa :tollow•s 

"* * * The purOhaaer ot merohandlae 
reoeived votea proportionate to the 
amount of hia pur chase or bought 
ooupon booka and .S.6}lt ~·t them :tor 
.n,- person Who had entered aa a con­
teatant. Pa~enta on overdue accounts 
entitled the one paying to .otea an a 
apeo1f1e4 baaia. * * * * * * * * * * • 

The person reoe1Y1ng t he higheat nwaber o~ votea waa 
declar ed the winner. The court said. 1. c. 1S9t 

•vote oonteata or popularity conteata 
a1m1lar to the one be~ore ua uaually 
have not bee~ held lotter1ea within 
like atatut e.a. The ~•a a on assigned 
1a the abaenoe o~ t he element of 
ohanoe.• 

In State v. Lindsay • 2 Atl. 201• which was decided 
by t he Supr eme Court of Vermont in lloveaber • 1938, the 
sCheme in queation waa aa ~ollowa, l. c. 202t 

8 The campaign conaiated or gi~ 
t 1Cketa or ballots to the several 
aeronanta and buaineaa -.n engaged 
t herein, Wh1 ch the7 in turn gave to 
cuatomera with a number o~ Yotea, 
eo-called, written t h 3r eon. thia 
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number Yaey1ng 1n proportion to the 
amount purChased at the uaual retail 
price, ten votea being given tor eaQh 
one cent•a worth of mer~ise ao 
purahaaed. The ouatomer in turn wrote 
hla name, or the name of an~ peraon 
not engaged in aponaoring or promoting 
the campaign, on the bal.lot and depoai t-

. ed the eame 1n a box kept at eaah atore 
tor that purpose, the peraon whose name 
appeared on the ballot becoming thereby 
entitled to the i .Ddi.oated DWilber or 
vote a. 

8 At intervals the ballots were col­
lected from the aeYeral. boxea by the 
reapondent or his agenta and taken 
to the conteat headquarter. wher e 
the~ were counted, the totals tor 
eaab oonteatant aa disoloaed by auah 
count being later posted at the atorea 
participating in the contest. At the 
oloae or the conteat the person who 
had received the greateat nu.ber or 
vote a waa to reoei ve the f"irat prise 
wh1 ab.. waa a PlJDIOuth automobile. Tb.oae 
having the aecond, third and tourth 
largeat nuaber o~ votes reapectively 
were alao t o receive priaea.• 

The court said& 

• A aoheme by which a merobant or 
aaaociatian, on selling merahandiae 
at regular prices. iaeuea to pur­
ohaaera bal.lota ent1 tllng them to 
express their ohoioe a certain nuaber 
or t imea, according to t he prioe of 
articles bought, in favor ot any 
person competing tor prlsea to be 
given to the persona receiving or 
holding the greateat number or votea, 
is not a 'lottery.•• 

Other jur1ad1ctiona Which haYe held achemea 
aimilar to the onea de&ioribed aboYe and veey muoh like 
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the one 1n question not to be within the inhibition of 
the l ottery atatute_ are r Quataoe v. Eggleston, 42 
or. 315, 71 P. 66J Commonweuth V:• Jenkins, 159 Ky. 
so. 166 s . • 794, Brenard U!tg. Co. v . Jessup and 
Barrett Co. , 186 Iowa 872• 173 N. W. lOlJ Dion v . St. 
JOhn Baptiate Soc. , 82 Ue . 319. 19 A. 826J Whitman v. 
Fournier. 233 Uaas . 154• 125 N. K. 3~; Oon~eror 
Tru•t Co . v. SiL~n. 62 Okla. 252• 162 P. l09&J 
K1llaaps v. Urban~ 116 Ark. 90, 171 s. w. 1198. 

CO!lCLUSION. 

In view of the above authorities it 1s. there­
tore. the opinion of this departaent that a ach­
whereb7 a cuatomer o~ a meronant 1a given a ten oent 
certitiatte with eYery ten cent purehaae whiCh oert1~ 
cate can be uaed to bid upon merchandise -at an auction 
eYery two weeka ia not a lottery or gitt enterprise 
within the meaning ot Article XIV• Se~tion 10 ot the 
Constitution and Section 4314 , R. s . JH.sa-auri 1929• 
because t he element or ohanoe 1a not preaent. 

Reapectt'W.ly aul:mit t ed 

ARTHUH 0 ' KEEFE 
Asa1•t ant Attorne7 General 

APPROVEDs 

w. ·:. BtJRfk 
(Acting) Attorney General 

AO ' KsDA 


