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(1) ·May recover books and records from cu~going 
trustee by replevin or mandrunus ; (2) Governor may 
order audit of t ownship records. 

Auguat 3._ 1939 

Mr • Dona1d B. Dawaon 
Prosecuting Attorney 
Ba tea Count,-
Walton Bank Building 
Butler~ Missouri 

Dear S1ra 

w~ wish to . acknowledge your request for an opinion 
under date of July 25th. aa followsa 

•The Township Board ot Lone Oak T~b1p 
here in Bates County baa aaked me to write 
you f or an opiD1on on the matter ~ town­
ab1p law. In April in the townahip elec• 
tion in Lone Oak Township a new trustee 
was elected to office. One ot the board 
member• was alao ·new and the other member 
elected .had previoual7 served. ~ trua­
tee turned over to the newly ele4ted trua­
tee aame c oney which he claimed belonged 
to the townab1p and a new township trustee 
book which covered only the yeu of 1g39. 
The old trustee refused at that time. and 
baa retuaed up to dete to turn ove·r to the 
new trustee the recorda. warrants. Touchers 
and other papers and booka covering the 
previous year or years and. pertaining to 
township a.ftaira in Lone Oak 'l'o~h1p. 
It appears tba t tram what baa been turned 
over to the new trua tee there is a abort­
age ot 53. 00 in the accoun ta of one ot the 
school districts in Lone Oak Townahlp. Tba 
old trustee more or lesa ·admits tbat th1a 
ia the case and stated that he wanted to 
repay that as quickly as poaaible. Up to 
date he has not done so. It 1a almost 1m• 
poaaible for the townabip board to conduct 

· the buaineaa of the township or to Wlder­
atand tbe financial co~tion of the town-
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ahip unless and until the oanplete recorda, 
'Q.J'Tanta, etc. which were held by the ol4 
trua tee are turned over to the new true tee 
and township board. Section 12290, Reviaed 
Statutes of Missouri f or 1929, provide• that 
t he expiration of his ter.m ot office ot town• 
ab1p trustee shall turn over to hia aucoeaaor 
all moneys, books and paper s belonging to the 
office. Section 12284, Reviaed Statutes of 
M1asour1 tor 1929• alao provide• that outgo­
ing officers shall turn over to tho1r auocea• 
sora all papers , etc. belonging to au~ office. 

Under the above s t atement ot tacta and in view 
ot the statutes pertaining thereto the Town­
ship Board ot Lone Oak Township would like an 
opinion from your off~ce aa to how the to~ 
abip board can proo.ed to force or compel the 
old true tee to turn over to tbe new truatee 
and board all oZ the booka, papers, reoorda, 
warrants, e tc. belonging to the townahip and 
which may bav• accr\led t o the old trustee by: 
virtue of bia office. Alao, bow can the town­
a,h1p board go about s-ecuring an audit of the 
booka and record ot tbe t ownah1p i n order to 
know the amount, it an:y, ot t he shortage whioh 
it i s expected the recorda will diacloae. 

I would appreciate an opinion on these n attera 
j ust aa quickly aa you can get around to 1~ be• 
~auae until the township knowa the prope" pr o­
oeclure 1 t ia impoaaible for t he township buai­
neu to be discharged aatiataotor117• I might 
add that I have advised the townah1p board and 
stated 1 t could i nstitute mandamua prooeedinga 
againat the old tru.tee to compel ~ to deliv• 
er the papers but the board feela an opinion 
:fr<mt ,-our oft1 ce would gl ve it more authority 
to proceed and I am i nclined to agree w1 th the 
board." 

Sec tion 12284, R. s. Ko. 1929. prov1deat 

•Whenever the te~ of of fice ot any townabip 
officer aball expire, and o tbera are elected 
or appointed and qualified aa their auooea­
aora, such suooeaaora ahall, ~~atel7 a.fter 
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entering upon the duties of their office, 
demand and receive from his or their pre­
decessors, or their legal representatives, 
all the books, papers and money under hi a 
or their control belonging to such ott1ce, 
and such booka, papers and other property 
shall be delivered upon oath that the same 
are all the moneys, ~oks, papers and other 
property under his control belonging to 
such townshipJ duplicate reoeipta &ball be 
gi ven the outgoing officer for the same, 
who shall retain one copy and deliver the 
other to the township clerk, who shall 
charge the i nccming officer with the value 
thereof." 

Section 12290, R. s. Mo. 1929, providea t 

"He shall keep a correct ~t of all 
moneys coming into his hands by virtue ot 
his office, from what source received, and 
what amount, of the amount paid out, to 
whom paid, and on what account, in a book 
to be kept by him and provided for the 
purpose by the townshipJ said book to be 
kept in such a manner as to abow the 
amount of money in his bands belonging to 
each school district or fractional part 
in the township and the amount of N)ad 
money belonging to the townaW.p. He shall 
make settlement annually between the twen• 
tieth day of 1arch and the fifteenth day 
of April With the county clerk of all-mon­
eys received by him on acoount of schools, 
showing how the s~e have been dis buraed, 
and he shall settle with the count7 trea­
surer ui tld.n twenty days a.tter the appor­
tionment of the school funds to the school 
district, and receive all money in the 
banda of the county treasurer belonging 
to his t ownship, and receipt for the same, 
and shall pay all warrants drawn on ~ 
by the board of school directors in hia 
township out of the funds belonging to 
the district, making the order, and he 
shall not pay any money out belonging to 
any other £und than that n enloned in the 
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warrant•~ and he shall fi l e with tho 
township clerk on or before the day 
of the regular meeting of the town­
ship board 1n Apr i l a detailed state­
ment -of all money by him received and 
paid out, to whom and out of what tund, 
and t he amount on hand, and at the ex­
pirat ion of his ter.m of office be shall 
turn over t o hia ~uccesaor all moneys, 
booka and papers belonging. t o the ot• 
tice, and take duplicate receipts f or 
the. samo, one to be f iled with the 
township clerk, the other to be re­
t ained by hinself. " 

Under the above sections, township officers, including 
the truatoe and ox officio treasurer, must, at the expiration 
of their ter.ms of offi ce, turn over to their successors all 
books , papers and moneys belonging t o the office. 

I . 

Your first question is how t he township board can proc eed 
to compel the old tPUstee t o turn over to the new trustee and 
board all t he books, papers, records, warrants, etc. belongi ng 
to t he townahip and which may have accrued to the old trust ee 
by virtue of his . office. 

We are assuming tor the purpose of this opinion that 
the newly elected trustee is properly qualified tor office. 

46 c. J ., Section 216- P • 1009, declares thatr 

"It is t he duty of an outgoing offi cer 
to surrender to t he proper governnen­
tal officer or agent the recorda and 
other paraphernalia of the office, and 
such duty may be enforced by ntandamua, 
or replevin may lie. " 

In the case of Kirkwood v. .: llen, 1 20 s . W. 6<&1, 138 Mo. 
App. 478 , defendant~ t he duly elect ed and qualified collector 
of revenue of the City of Kir kwood, resigned and his r esignation 
waa accepted by the mayor, who t hereafter appointed his succes­
sor unti l the next e1eot1on. After tho au oo$saor had qualitied 
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the city made demand on defendant for the bOoks, papers, etc., 
but the lat ter refused t o surrender them._ wherein suit 1n 
replevin was b:r"ought for pos-sess1.on thereof'. Jud.gm.ent was 
entered for the city, and the Miaaouri Court of Appeals, in 
affirmi ng the jud~ent, aaida 

"Having no substantial foundat i on and 
no possible justifi cation for retain• 
ing the public documents, defendant in• 
sisted on putting the city and ita au­
thorities to t he cost and trouble and 
inconveniences of' this auit~• 

And in the ca!'e of State ex rel. Cannon v.. May, 106 Mo. 
488• 1. c. 509, the court, in holding that where the title to 
office i ,-8 uncon t ested mandamus will lie to compel the deli very 
of books and papers belonging to the ot'f'ice, saida 

"It is., however, also well settled that 
wbere the relator hOlds an uncontested 
t i t le to a public office, or bla title 
baa been adjudicat ed and final.ly estab­
lished by a competent tribunal, and he 
is ~n posa~seion ot the of~ioe. that 
man.dmnus will lie to oompel the deliv­
ery t o him of the \>ooka and papers be• 
longing to his office by hia predeceasor 
in otf1ce. who haa refused bia demand 
therei'or; State ~ r el.- y. Trent, 58 
Mo. 5'71• 

From the foreg oing, we are of the opinion that the 
township board of Lone Oak Township in Bates Oounty may 
resort to a suit i n replevin• or the newly elected trustee 
may bring a suit 1n mandamus, since t1 tle to office 1a uncon• 
tested; to compel the old trustee to turn ove~ t o t he new 
trustee and _board all o:f the books; papers. recot'<ia, warrants, 
etc., belonging t o the township and wh1oh aocrues to the old 
trustee by virtue o:f hia otf1oe• 

II• 
Your second question i a how t he township board can go 

a bout securing an audit of the boo~ and recorda of the town­
ship. 
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We .find no statut e p roviding for audita of the booka 
and recorda of the township other than the authority confer red 
b-y the legi slature on the governor when• in hia judgment, auoh 
audit ia ~or the public interest of the atate • 

. 
Laws o~ Hiaao~i~ 1933~ Seot i ona 1 and 2, page 162• providaa 

aa f ollows• 

"The Governor may at any time, Whep in 
his judgment the public 1ntereat ot the 
state will be conaerv~ a~eot oampe• 
tent auditors or acoountante to audit 
the aoeounta ot any department, o.ffioe, 
comm1sa1on, board, bureau, in:ati tu. tlon, 
or any aubdiviaion of the atateJ alao 
road dlatriota, school di.atr1cts, town­
ahipa, municipalitiea and counties re­
cei ving for or ~rom the state an7 money. 

It sha~l be the duty ot every public ot­
fioial, agent or employee of tbe state, 
and every of~ioial and ~ployee ot &nJ 
county, mune1pal1ty-, townah1p, school 
diatr1ot or road d.iatriot to permit auoh 
auditor or accountant to have aoceaa to 
tbe aooounts, recorda, doeumenta, vouob• 
era and papera i n the oare or cuatod7 or 
under t he control o f &llJ' public ot.t1o1al, 
or any employee of the atate or any aub• 
division ~ereot upon &nJ subject relat­
ing tQ the condi t i on_ management and ex­
penaea of the o t'"tioe, department, board, 
bureau_ ccmnission or 1nat1 tution being 
audited." 

From the 1'orego1ng, we are of the opinion that the 
townahip can obtain an aud1 t o1' the booka bJ convincing 
the go•ernor tbat the publi.o 1ntereat trill be oozwerTed by 
ol"dering an audit of aaid townahip. 

Reapeotrully aubmltted, 

lUX WASSBBIUN 
Asaistant Attorney General 

APPROVED a 

J. E. 'l'AYLo8 _ 
~~~ina\ A~~n~av n.naw•, 


