ROADS AND BRIDGES: It 1s not necessary to notify landowners

to cut hedge fence before brining civil

action under section 7929 R. S. Missouri,
1929,

July 19, 1939

FILED
Mr. Donald B, Dawson
Prosecuting Attorney ‘

Bates County
Butler, Missouri
i

{

Dear Sir:

We are in receipt of your request for an opinion
under date of July 13th, 1939, which reads as follows:

"I would like your opinion on certain pro-
visions of Section 7929, Re S, of Kissourl
for 1920, pertaining to the regulation of
hedge fences. This section provides that

the owner of hedge fences situated along or
near the right of way of a public road shall
cut these fences down to a height of not
more than five feet between May lst and
August 1st of each year. It provides a
penalty for any owner falling to comply

with this sectlion. The seection also provides
that any prosecuting attorney who shall fail
or refuse to institute sult within thirty
days after being notified by any road over-
seer, county or state highway engineer that
any hedge haé not been cut down to the h=izht
required shali be removed Ifrom office.

"In accordance with provisions of this section 1
did, on the first of May send out notices to
every township boerd in Bates County suggest-

ing that the township board should order and
authorize the township road over-seer to notify
all hedge fence owners whose fences bordered

a public road to cut the same down by August lst.
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I suggested that these notices be given

by the road over~seer on the 28th day of
June which would make the thirty days notice
before August lst which I construed the
statutes contemplate. There has been a
great deal of objJection te cutting the hedge
fence and most of the farmers take the po-
sition that July 1s their busiest month

and that they can't afford to drop harvest-
ing to cut hedge. This law has never been
enforeced in Bates County to any extent and I
expect 1t 1s truec ¢ majority of the farmers
did not know that there was a law requiring
them to cut thelr hedge fences each year.
Upon a basis of that I have taken the liberty
of telling some of these farmers who came

in my office to complain that 1f they would
cut part of their hedge by August lst I would
azree to extend the time to October lst by
which time all of the hedge must be cute

I red 1ze the statute does not _ive me that
right but inasmuch as this is the firet time
the law has been brought to the attention of
the people I felt that justice demand that

I allow that extention.

"Another matter has arisen, however, wiich 1s
not covered by the statute. Some of these
townships do not have road over-seers. I would
like your opinion as to whether or not a notifi-
cation by & township board member is in sufflicient
compliance with the statute in those townships:
where there 1s no road over-seer. In other
words, jJust who must notify the land owner to
cut the hedge? Also, the township board and

the road over-seer refuses to notify the land-
owners to cut their hedges. Would a complaint
filed In my office by a private citlizen of a
township be sufficient authorization for me to
bring & sult under the terms of this seetion?”

Section 7929 R. S. Missouri, 1929, partially reads
as follows:
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"Every person owning a hedze fence situ-
ated along or near the right of way of any
public road shall between the first days of
May and August of each year cut the same
down to a height of not more than five feet,
and any owner of such fence failing to comply
wilth thls section shall forfeit and pay to
the caplital sechool fund of the county wherein
such fence 1s situated not less than {ifty
nor more than five huniired dollars, to be
regovered in a civil actior in the name of
the county upon the relation of the prnsecu-
ting attorney, and any Judgment of forfeiture
obtalined shall be & lien upon the real estate
of the owner of such fence upon which same

: is situated, and a specilal execution shall

i issue against sald reecl estate and no exemption

3 shall be allowed. % # # » % # # "

Under this section it does not require any notice from
anyone or notice from any road over-seer, county or state
highway enginser before the prosecuting attorney can
file a civil action in the name of tne county, upon the
relation of the prosecuting attorney, for the forfeiture
of & sum of money not less than fifty nore more than
five hundred dollars, for the violation of the hedge
fence law. *his part of the seetion is very clear, and
is not ambiguous. All that 1is neceasary is for the
prosecuting attorney to flle the civil action and 1t
does not require notice from any of the above officers
set out, or notice to the landowners, before the civil
action is filed. According to 59 C. J., pege 952, it

is well settled that the intention of the legislature
should be taken Iinto consideration for the construction
of statutes. The above ciltation reads as follows:

"The intention of the legislature is

to be obtained pgimarily from the language
used in the statute. The court must im-
partlially and without blas review the writ-
ten words of the act, being aided in their
interpretation by the canons of construction.
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Where the language of a statute is plain
and unambigdous, there 1s no occaslon

for construction, even though other mean=
ings eoculd be foundy and the court cannot
indulge in speculation as to tlhe probable
or possible gqualifications which might
have been in the mind of the legislature,
but the statute must be given effect ac~
cording to its plain and obvious maaning.
eiting Cendram v. Dwight Chapin & bo..
(Appe) 37 S. We (2d4) 4863 DBetz v. Kensas
City Soe Ry COe., 284 £, %, 455, 314 Mo,
3003 Crier v, Kansas City, Ce Ce & Ste Je
Rys Co., 288 S. %, 454, 286 Mo. B23.

In taking the whole of section 7629 H. S.
Missouri, 1929, it does not require notice to tie
land owners before a sult is instituted by the prose-
cuting attorneye.

The notice which you refer to in your request
only applles to the latter part of section 7929 L. S.
Missouri, which reads as followses

"Any prosecuting attorney who shall faill
or refuse to institute suit as hereln pro-
vided within thirty days after being notified
by any roed overseer, county or state highway
engineer, that any hedge fence has not been
cut down to the helght herein required within
the time required shall be removed from office
by the governor and some other person ap~
pointed to fill the vacancy thus created.
The cutting of any such fence after the time
herein required shall not be a defense to the
action herein provided for."

In taking into consideration the intention of
the legislature it saw fit to include in section 7929
Re S. %1ssouri, 1929, a provision that where the prose~
cuting attorney shall fall or refuse to institute the
sult after receiving thirty days'! notice from the road
overseer, county or state highway cngineer, that the
hedge fence has not been properly cut down, he 1s sub=-
ject to removal by the Governor. This part of section
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7929, supra, requiring a notice, does not prevent the
prosecuting attorney from instituting a eivil suit without
notice.

As to the construction of a statute, 59 C. J. at
page 961 sayses .

"In construing a statute to give effect

to the Iintent or purpose of the legislature,
the object of the statute must be kept in

mind, and such eonstruction placed upon 1t as
will, if posasible, effect its purpose, and render
it valid, even though it be somewhat indefinite.
T6 this end it should be given a reasonable or
liberal construetiony and 1f susceptible of
more than one construction, 1t mmst be glven
that which will best effeet 1lts purpose rather
than one which would defeat it, even though
such construction is not within the strict
literal interpretation of the statute, and

even though both are equally reasonable.

Where there is no valid reason for one of two
construetions, the one for which there is no
reason should not be adopteds The legislature
cannot be held to have intended something be-
yond its authorlity in order to qualify the
language it has used," citing Detz ve Columbia
Telephone Coey (Appl)ﬁ& Se Ve (2d4) 224,

Arain referring to your request, in which you
say the main question upon which you desire an opinion
is who must notify the land owners to cut the hedge,
as said before, this section does not require a notice
to the land owners, but should be considered the seame
a8 any other lew in which notice is not required.

CONCLUSION N
In view of the above authorities, it is the opinion
of this department that under sectlon 7929 R. S. lissouri,
1920, 1t 1= not necessary to notify the landowners to cut
a hedge fence to the proper height, as described in said
section, but it 1s necessary for the road overseer, county
or state highway engineer to give notice to the prosecuting
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attorney of any hedge fence wihich has not been cut down
to sald helght, and then 1f the prosecuting attorney
fails to iInstltute a c¢clvlil action, as provided in section
7929 R. S, Missouril, 1929, then the prosecuting attorney
shall be removed from office by the Governor. In other
words, unless the prosecuting attorney receives the
thirty days' notice as set out 1n section 7929, supre,

he 18 not subjeet to removal by the Governor for failure
to institute the civil action in regard to the forfeiture
for not cutting the hedge fence to the proper heighte.

Respectfully submitted,

¥. J. PURKE :
Assistant Attorney General

APPROVEDS

TIRE W, CORTON
(Aeting) Attorney General
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