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..t:>P~LIMil{ARY .l:i:XA1'11Il~ATIOH : Plea of not guilty in a justice court 

i s not a waiver . 

January 24. 1939 

Mr . Donald B. Dawaon 
Attorney at Law 
Bates County 
Butler . Uiasour1 

Dear Sir: 

We h ave your request of Janua1~y lOth for an op inion 
as to whether or not a plea of not guilty entered in the 
juatice court to a c omplaint charging a felony constitutes 
a waiver of a p~tminary hearing . 

The duty ot a juatice at a pr e liminary hearing is 
to dete~e two thLnga; first . whether a felony has been 
c0111111 tted• and second. whether there is probabl~e cauae to 
believe the de:tendant gui.lty thereof. Section 3483 R. s . 
~~ . 1929. In d1acbarg1ng theae dutiea. it 1a necessary 
for the juatice to ascertain whether o.- not a te1ont 
haa been cc.Utted. It is now well e•tabliahea lnhia 
state that the ca.miasion of a felon7 can not be estab­
liahed ao1el,- by a eonteaa1on of the defendant. State 
va. Bowan 294 Mo. 245• 243 s . W. 110. It therefore 
follows that even a plea of ~1t7 in the juatice court 
to a felony complaint would not be suEf1c1ent for t~ 
juatice to find that a felon,- had been camnitted. 

A prel1minary hearing ma7 be waived b7 entering a 
plea of not guilt,- 1n the circuit court. State vs. Batson 
96 s . w. (2d) 384• State va. lleK.inle7 111 s . VI. (2d) 116. 
The reason for thia rule ia that a preliminary hearing 
goea only to the regularity of the proceeding•• which 
matter ia waived when the defendant t a1la to file motion 
to quaah on that ground and entera a plea of n ot guilty 
in the cireui t court. 

Since our law r elat ing to p1~el1minary examination• 
does not req~e a p l ea of guilty, or not guilty . such a 
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plea w·JUl d appear to be surplusage, and of no b inding e .!.'f ect 
on t he defendant 1n the justice court. Th1a is apparent 
when i t ia considered that the just ice has no aut hority t o 
determine the guilt of the defendant charged with a f elony. 
When a defendant 1n just i ce cour t is not guilty of the 
felony charged, his only defense is a plea in the negative-­
t hat t here is no probable cause to believe him guilty of 
t he f elony charged. It would appear that State vs . Lang­
ford 293 Mo. 436, 240 s . w. 167 attempts to lay down the 
rule that a plea of not gu ilty i n the justice court con­
st i tuted a waiver of a pr t-11m.1nary hearing. The writer of 
that opi ni on failed to distinguish between the dutie s of 
a j ustice at a prel1m1nary hearing, and the duty imposed 
upon the circui t court in the tria l of the case. In the 
.former, the duty- of the Justice is to determine whether a 
felony baa been ccamitted, and whether t here is probable 
cause t o believe the prisoner guilty thereof, while 1n the 
circuit court t he only pleas authorized by law are one o f 
not guilty, or a p~ea of guilty, and t he principal issue 
to be determined by t he c1rcui t court is the guilt or 
innocence of the de.fendant. In the Langford case 2•0 s. w. 
169, Division No. 2 saida 

"It is evident from t hese rulinGs 
that the effect of the plea of the 
general issue is t he same whether 
made before the justice or i n the 
trial court. There is even more 
reason •hy this plea may be regarded 
as more eff ective befor e the examin­
i ng tribunal t han before the t rial 
court. Before the f ormer, t he de­
termination of the guilt or innocence 
of the accused not being in question , 
a plea 1n regard t he,r eto ia not re­
quired, and has no proper place 1n 
t he proceeding, but, if voluntari ly 
entered, it cannot be otherwise con­
strued than as an admission b y the 
accused o.f the probable grounds f or 
t he proceedi ng f or the _..urpoae of 
the case. It wa s so held in State 
v. Ritty, 23 Ohio st. 562, 1n which 
one brought before a justice of the 
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peaee for a prel~y examination 
was held~ notwithstanding he pleaded 
not guilt,., to have waived an exami­
nation of witnesses to auatain the 
charge, and to have submitted to be 
bound over without the e~nation. 
Thia holding waa on the ground that 
a p lea of not guilty 1n a caae or 
this kind 18· analogous to the plea 
of nolo contendere at c011m.on law, 
and like a demurrer, admi ta the charge 
for the purpose of the case." 

It will be note4 that the opinion 1n the Langford cue, 
above quoted, relies principally upon an Ohio decision 
(State vs . Ritty} . Thereafter Division No~ 2 of the 
Supreme Court in an opinion by £ll1son, J., in State vs . 
Nichols 49 s . w. (2d) 14 , l.c. 19 had occasion to comfuent 
upon the holding in the Ohio case· (Stat e vs . Ritty ), and 
aa1dt 

•The other decision cited in the con­
curring opinion 1n the Flannery Case 
ia State v. Ritty, 23 Ohio St . 562, 
which is clearly not in point. There, 
there was a camplaint1 and the deren­
danta 'pleaded not guilty,' 'waived 
an examination,' and were bound over 
to the probate court. In the latter 
court they moved to quash the informa­
tion f iled because the justice had 
not 'inquired into the e0111plaint• be­
f"ore bonding them over. 'l'be motion 
was au.sta1ned, but the Ohio Supreme 
Court held this ruling erroneous, 
which we ahou1d say was obviou.al7 
correct·. n 

It therefore appears that by' subsequent ~eiaions, 
the Supreme Court has repudiated the holding 1n the Lang­
f"ord caae inaofar aa it r e lies and is baaed upon State va. 
R1tty. 
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CONCLUSION 

It is therefore the opinion of this office that 
a plea of ~not gui lty1 entered 1n the justice court to 
a complaint charging a felony ia not a waiver o f the 
preliminary hearing, and that t he rule so attempted 
to be announced 1n State vs • .!.langford to the contrarY' 
would not longer by followed by the Supreme Court, 

APrROVBDa 

c OVELL h. lwMITT 
(Acting) Att orney General 
F'J!m :RT 

Respectfully submitted, 

F'HANKLIN ~ . REAGAN 
As sistant Attorney General 
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