
SCHOOLS : Election and qualification of Directors. 

!"ay 17th, 1939. 

lion. L. Cunningham, Jr . , 
Prosecuting Attorney* 
Camden County, 

amdenton , i i ssouri . 

Dear Sir: 

/ ,.\ 
':;:) 

---~-----t 

This will ack .. owl edge receipt of your 
l a tter of April 21st, l ast, r equesting an opinion 
f rom t h is office and from wh ich letter we quote 
o.s follows : 

"One of the tuembers of the boar d of 
directors of the Oak hill school dis ­
trict 1n this county, which is a 
common school distr ict, request that 
I secure an opinion from your office­
concerning the l ega l ities of a school 
board meeting and of contracts f or 
t he employment of teachers and bus 
drivers hired at s uch meetings, the 
fac ts are as follows . 

"At the annual meeting of the school 
district, April 4t h , one new school 
director ~as el ected for ~ term of 
three yea~ s . He defeated one of the 
t hen members of t he board . At the 
close of t he ~~ual weo t1ng the presi­
dent of t he board of directors announced 
t hat t h e next ~eeting of t he board of 
directors to be on ?ri day April 7th, 
at 3 : 30 o'clock, P. !~ . and f'urtber 
announced t hat such c.oetin_l: the board 
woul d organize and qual ify the new 
director and contr ary to the announce-
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n1ent , t he ol d board met on Thursday , 
April 6t h , incl ul ing the defeated 
director, and at th~t meeting t he 
board with t h e vot e of t he defeated 
director voted to hire teachers and 
bus drivers f or t he 1939-1940 t erm 
of school i n t he distr ict, a lso at 
t he meeting· of t he board, I under­
stand, h ired t he son of t he t hen ex­
istent pres ident of t he board, who 
is still on t he l oard, i n one of the 
pos i tions . 

"No doubt the l as t act \l~s nepotiem, 
this board has been doing such acts 
for t he past several years . E~!ore 
I was Prosecut ing Attor ey of tbis 
county I tried out an injunction 
s uit to r estrain t he board f r om ex­
pending the money err oneously and 
f rom calling numerous b ond elections . 
The court admonished the board to 
refrain _rom calling t he elections 
as often as t hey had been call ing 
them but were unabl e to get suff icient 
evi dence to provide actual mi sappr o­
pr i ation of t he funds . I advised 
the t ax payers of t he district to con­
sult you concerning t he nepotism ma tter 
h owever, to ~y knowl edGe , t hey did 
nothing concerning it . The board is 
trying t o operate a hieh school in t he 
district and have from two to five 
students above t he eight h grade . I t, 
of course , necess itates a very heavy 
expenditure on the tax payers to 
benefit the ch i l dren who could be 
easily transported to s ome ad joining 
consoli~ated district having high 

/ schoo&. I would appreciate your off ice's 
opinion as t o t he l egality · of t he 
meeting and of t he employment of the 
t eachers and bus drivers and your ad­
vice as to what proceedings should be 
t aken upon the nepotism proposition. 
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No doubt the president voted 
against the empl oyment of his son, 
however, I have no doubt t hat that 
is a mere subterfuge to avoid t he 

· anti-nepotism lawf> . " 

Answering your questions i n order, we say 
as follov1s 1 

I 

Section 9287 , hevised St atutes of ~isa ouri• 
1929, provides for the election of mellibers of a 
board of directors of a s ch ool district, and said 
sect ion says , 1n part, a s follows : 

"* * * ~- s:P...all hol d t heir off ice 
for t he term of three years, and 
until their s uccessors are elected 
or appointed and qual ified, .;;. * " ... 
Section 9298, Revised St a tutes of L:issour1, 

1929 , provides for and requires an oath to be taken 
by a director withi n four days after-e!ection. The 
form of which oath is s e t f orth in the statute. 

'lhe r ule wi t h respect to qualifying for an 
office to which a person has been elected is sta ted 
in 46 c. J . Section 86, P• 960, ao follows : 

"One of the usual neces ary for mali­
t ies f or the qualif1c~tion o~ an 
officer is the t aki ng of' t he ,:)ff i cial 
oath. \"fu.ere an oath is required, it 
is a prerequisite to rull i nvestiture 
with the office ." 

Reading the afo~esaid aections of the statute 
toge t h er ~t is reasonabl y clear t hat a newl y elec ted 
director c oes not qual ify f or the office until he takes 
t he required oath, and as a consequence, his predecessor 
in office ho~de over until the newly elected director 
does qualif")' . 
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~lhile, i n the case you state, the president 
of the board may have i nadvert ently or purposel y 
mi s l ed ·the newly e l ected director into believing. 
he c ould wait unt i l the announced meeting of April 
7th to t ake t he oath and t hus become a quali f i ed 
member of t he t oard, yet we f ind nothing in rl aw 
or !'act which prevents a newl y elected direc t or f rom 
immeJiately, upon el ection, t aking t he oath before 
anyone authorized to administer oaths so as to ~ 
mediately or pr on.tly qualify h imself and thus dis­
place h is predecessor on t he board. I n s.ny event, 
we find nothing in t he school law which would jus tify 
us in saying the president 's action , as stated, sets 
aside the prere~uiaite of t he oath to be t aken in 
order for a newl7<elected officer to qualify, and t he 
mandatory provision of Section 9287 t hat school 
director s "shall' h old t heir office -:c- -11- * * •} until 
t heir s uccessors are elected * i~ .U· * * and qual ified. " 

Hence , our concl1l.Sion is t hat the meeting 
of t he so eaLled "old board" on April 6th, i f hel d 
wit h i n t he district, was a valid one and t hat they 
were au t hori ·zed to transact t he business indicated. 

II 

Rel a tive to t he question of nepoti sm, we 
note you say at the conclusion of your letter as 
follows: 

"No doub t t he president voted against 
t he emplo~-mm:nt of his s on, however, I 
have no doubt t hat t hat is a mere sub­
t er fuge to avoid t h e anti-nepotism laws." 



Hon. L. Cunningham, Jr . - 5 - May 17th, 1939. 

In the late Cb.se of State v . t-ecker , 336 f~o . 
815, 1 . c . 819. the court, speaking on tho question 
of nepotism, says as follows& 

"The essence of t he provision and 
likewise of said decision is the 
powor of ap~ointment vested in one 
and t~e euccessrul e ercise t hereof 
by him in accomplishing the appoi nt­
ment of h is relative . Action, direct 
or indirect, not inaction is prohibited. 
The only correlation expressed or 1m-
plied is a s pecific kinship existing 
between two individuals , specifical l y 
indicated, and none other. No impli-
cation may properly be drawn rrom 
tmat has just been said that one 
clothed with a power of selection or 
appointment, mi ght not through con-
nivance or confederation w&t h his 
associa tes who sh are in s uch power , 
bring himself with in said prohibition. u 

Hence it can be aoen by t he above pronounce-
ment of the court t hat if the president of the board, 
in your case , neither voted for , nor undertooa to 
exercise any influence, directl y or indi rectly, before 
or during the board meeting, upon the other two members 
ther eof, to vote for t he son of the president of the 
board, then the pres ident could not be charged with 
nepotism. On t he other hand, even t hough the president 
rorrained from voting on, or voted against , t he election 
of his son, yet, if through connivance or confeder~tion, 
directly or indirectly, with his associates, he brought 
about the election of h ie s on as a teacher, he could 
be charged with nepotism. 



Hon. L. Cunningham, Jr . - 6 - 1:ay 17th, 1939 . 

Consequently, you wlll f irst have to 
ascertain t he facts in your particul ar c .... se befor e 
we could defi nitely s ay whether or npt the presi­
dent can be charged with nepotism. I f the facta 
shoul d jus tify s uch charge, then quo warranto 
woul d be the proper procedure to fol low. 

APl'ROVED : 

if. 1.! . TAYLOR 

Very trul y yours , 

J . Vi . BUFPil:GTON, 
Afts 1stant Attorney General 

{A~t1ng ) Attorney General 

JWB/rv 


