- \D\KINS AND LEVEES:

.

The repairs and upkeep on bridges in counties
organized by county courts in drainage districts
are controlled by Section 10837/, Laws of Missouri,
1937, page 227, and in districts organized by
circult courts bridges must be repaired and kept

by the district.

v Lovember 10, 1939

) ,[5' [Fore—

lionorable J, V. Conran
Prosecuting Attornejy

Hew ludrid County

New ladrid, lissouri

Dear Sir:

This department is in recelpt of your letter of
October 20th wherein you request an opinion based on the
following factss

"Will you kindly give us your opinion upon
the following question?

Tihere & County Court drainage district wi=-
dens and deepens a ditch by reconstruetion
and the diteh crosses a public road where
there is a bridge which will heve to be ex-
tended and higher plers built to meet the
new conditions caused by suech widening and
deepening, which organization is responsi-
ble for the work on the bridge, the drain-
age district or the county road district?
The district in question is Dreinage Dis-
trict uo, 38 of lew kadrid County, which
was organized in 1923, under the statute
for organization of drainage districts by
county courts and the Jistrict is still
under County Court supervision, After con-
structlon of the bridge, or extenslion
thereof, which 1s responsible for the up-
keep, the Urainage Jlstrict or the road
district? Is there any difference if the
district is a circult court organization?"

- The only sectlion of the statutes which we think 1is
applicable to the question of repairing the bridge which
has become necessary due to the fact that the drninaﬁe
diteh is widened and deepened 1s originally Section 10837,
de S, ho, 1928, In Laws of Missouri, 1937, p. 227, the
Legislature amended seid sectlon so that the same now reads
as follows:
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"The county court may, when the same is
necessary for the public health, conve-
nience or welfare, cause to be construct-

ed or enlarged any bridge or culvert made
necessary by the crossing of any ditch con-
structed by a district organized under the
provisions of this article: Provi how=
ever, that i1f such brid_ e or vert s

belong to asny corporation other than the
county, the county clerk shall give such
corporation notice by delivering to its

agent the order of the court declaring the
necessity for constructing or enlarging such
bridge or culverg, A Iallure to construoct
or enlarge such bridge or culvert within

the time specified shall be tsken as a ree-
fusal to do said work, and thereupon the
county court shell proceed to let the work
of constructing or enlarging the same, and
essess the corporation with the cost there=
of, and the county clerk shall place such
assessrment on the tax book agalnst said cor-
poration, and it shall be a lien upon the
property of tho corporation, to be collected
as taxes, 5Hut before the county court shall
let such work, they shall give to the agent
of such corporation at least twenty days'
actual notice of the time and place of let-
tin; such work. VWhen a bridge has been con=-
structed scross a dralnage diteh that crosses
any public highway in this state, that shall
be adjudged sufficiently by the county court
of theaagunty in which said druinage district
is org zed, such bridge shsll become a part
of such highway and shall thereafterwards be
maintained, repaired or replaced by the au~
thiority authorized by law to maintain the road
of which it becomes a part.,”

it will be noted that the last sentence conatitutes the
change in the original section and, according to the terms
of the amended section, we think that it becomes the duty of
the county to repair and maintain the bridge in question if
the road is what is termed a county road or to be mainta ined
by the county, Otherwise, as stated in the statute, it shall
"be maintained, repaired or replaced by the authority authorized
by law to maintain the road of which it beccmes a part .
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It would therefore appear to be the duty and the liasbility
of the county, state or other part of the political subdivision
to maintain, repair and replace the brid_e in question when
such district is organized under Article II, Chapter 64, R. S.
Mo. 1929, relating to construction and improvement of ditches,
water courses and levees by county courts,

There appears to be a difference in the case of bridges
in districts organized Dy circuit courts, as was determined
by the case of State ex rel., Chamberlin v, Drainag e District,
311 Mo, 1, c. 330,

"In State ex rel, Ashby v, ledicine Creek
Dreainage District, 284 lo, 636, the suit

was Dy a county to compel the defendant dis-
trict to construct and malintain bridges over
publie highways, crossed by the ditches of
the district, and it was a district organiz-
ed under the Act of 1913, The provisions of
that act were exhaustively discussed, and

the chan,es embodied therein, over the form-
er provisions, were vointed out. The most
significant change made was that found in
Section 30 of the cct, concerning the bulild-
ing of briuge., and limiting the application
of the word 'corporation' as used in that
section, The decisions in the Chariton Riv=
er and Little River Drainage District cases
haed turned upon the meaning to be given to
the word 'corporation' and had applied the
word to countiesi; but the provise in Section
30 is, that 'the word 'corporation' as used
in this Section shall not apply to counties.'
Numerous sections, and various considerations
bearing upon the question as to which of the
two organizations had imposed upon 1t the
duty of constructing and maintaining bridges,
over ditches crossing public highways, were
discussed fully, 7The decislon is founded
upon the considerstions that the dralinage
district is authorized to construct and maine
tain any ditch across any of the public Ligh-
ways of the State without proceedings for the
condemnation of the same or being liable for
the damages therefor; that the further pro-
vision 1s that a bridge shall be constructed
and maintained over such drasinage dltch where
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the same crosses such highwayj that such
bridge must be constructed in accordance
with the plans, speclfications and orders
made or approved by the chief engineer of
the drainasge district, and such plans are
not made subject to approval by the county
authorities; that the counties are excluded
from the class of corporations required to
construct such bridges or pay for the con-
struction of same if done by the drainage
district; that under the common law that
duty would rest upon the draina;e district
as the person having made necessary the
construction of such bridges; that since

the duty is ot imposed upon the county to
construct such bridges, the drainage district
must do so, The decision further means that
since the duty to construet and maintain such
such bric,.es, as 'works' or 'improvementa'
nade necessary by its plan of reclamation,
rests upon the district, it is empowered to
levy a maintenance tax for the maintenance
of such works and improvements,"

We ure therefore of the opinion that when bridges are
in drainsge districts which have been organized by the circult
couts, when the same intersect public roads, the district is
required to repair, maintain and reccnstruct them whenever
their enlargement or renewal is made neceassary by the widening
of the ditches,

Respectfully sumitted,

OLLIVER W, NOLEN
Asslstant Attorney General

APPRUVEDsS

W. J. BURRE
(Acting) Attorney General
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