
PROSECUTING ATTOHNEYS : Re quired to represent c·<.. .:.tnty v fficers 
in proceedings in which the county is 
the interes t ed party . 

Sept~ber 1. 1939 

Mr. J. Carrol Combs 
Pr osecuting Attorney 
Barton County 

FILE D 

I! Lamar. Missouri 

Dear Sir: 

We are i n receipt o£ your request for an opinion in 
regard to the duty ot the prosecuting attorney to represent 
the collector, t he a saes aor and the county clerk in a 
proceeding in which it is sought to enjoin each of the 
foregoing officials from collecting a personal tax. 

The general duties of the prosecuting a t torney in 
regard t o civil matters are set out in Seotion 11318, k . s. 
Mo. 1929, which ia as t ollowas 

"He shall prosecute or defend, as the case 
may require- all civil suits in which the 
county ia interes ted, represent generally 
the county in all matters of law, investi­
gate all claims against the county, draw 
all contracts relating to the buaineaa of 
the county, and aha1l give hia opinion, 
without fee, in matters of l aw in which 
the coWlty is interested, and in writing 
when demanded, to t he county court., or ai17 
judge thereof , except Ln counties in w~ch 
there may be a county counselor. He shall 
ala~ a t tend and prosecute, on behalf of the 
state, all cases before justices of the 
peace, when t he state is made a party, t here­
toa Provided, county courts of any county 
in t his state owning awamp or ov·ert'lowed 
lands may employ special counsel of attor­
neys to r•present said county or countiea 
in prosecuting or defending aey suit or 
suits by. or against said county or counties 
for the recovery or preservation of any or 
all of said swamp or overflowed lands. and 
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quieting the t i tle of said county or ooun• 
tiea thereto. and to pay such special coun­
sel or attorneys reasonable compensation 

" tor their services . to be paid out ot anr 
tunda arising tram the sale oC said swamp 
or overflowed landa. or· out ot the general 
revenue fund of said county or counties . • 

In the OAse ot State ex rel. Laahly v . Wurdeman, 183 
Ho. App. 28• a mandamua proceeding was brought against the 
judges ot the county court of St. Louis County in which the 
pl aintiff sought to compel said judgea to hear an application 
~or a dramahop lioenae. The proaeouting a t torney aought to 
intervene on behalf of the eount7 under Section 1006, R. s. 
Mo. 1909• whiob 1• the present statute above quoted. We find 
the following in the opinion of the court. which bears directly 
on the quastion at banda 

•rn an ear ly oaae i n this court, the prose­
outing a t~rney of the sane c ounty decllned 
to permit the uae of b1a name 1n a csert i orari 
prooeedi~ga1nat the county court to remove 
and revie the record ot a dramabnp ·prooeed­
ing• for , t he deemed it his duty • under 
the statute. to represent tne interest ot 
the county. through appea1.•1ng !or the county 
court in the matter, and this court a.ftirmed 
auch to be the correct view ot the duty ot 
the proaeou~ing attorney. (State ex rel. v. 
Heege, 37 Mo. App. 338, 345. ) Obviously auoh 
is the sound law ot the question• f or, though 
the judges of the county court t hemsel vea are 
respondents in the mandamua suit pending in 
the circuit court, it is clear the county is 
interested tnerein• The statutes (aect1ona 
1007 and 1006) are to be read together £or 
they are Ln par) materia and pertain alike 
to the duties o the prosecuting attorney• 
which the7 annex to bia of~ioej and the o£• 
fleer ia required by virtue of hi a oath to 
perform ther:t. While aeotion 100'7 1 in so ta7 
aa ita oonaideratioa here ia essential, ap• 
plies more particularly to cases in which 
the county is concerned and suits a ga1nat it,' 
aection 1008 ~poses a duty on tne proaeouting 
attorney in r eapeot of all oi vil auits 1n 
which the county is ' interested. ' 



Mr. J. Carrol Combs - 3- Septamber l, 193g 

"It is clear that the county is i nterested 
in a clvil suit in mandamus directed against 
the judges of the county c ourt by which it 
is sought to compel them, through utilising 
the franchises of their of£ice, to issue a 
dramshop license in favor of any ei tis.en,. 
authorizing him to sell intoxicating liquors 
in the county. In respect of this matter, 
it is to be said the judges of the county 
court as 1nd1 viduala• apart from their of• 
tiee and the franohiaea which inhere in 1 t 
could confer no privilege tinder the law, 
and it is onl7 because of their office as 
county judges tbat they may be compel~ed 
to act thereon at all. and thia 1a true 
though the writ runs against them aa 
judges of the count7 court, rather than 
against the of fice of the county court !.2. 
nomine. The idea 1a to compel the judges, 
as· individuals in whose hands the franchises 
pertai ning t o the office are accumulated, 
to exercise the powers o~ the office in 
acting upon the application for a dramahop 
license and tlms proceed in the perfol'mance 
ot a public duty affixed by statute. To 
say that s t .. Louis County is not even Iii­
tere'i't'i<I' Iii such a roc(le~ :tiivOIYis out 
a partial view of- S\,lb ee matter. un= 
aer ~ ati"tliie.the count? a peouni.ari!y 
'interested In the ma.tter o Cl':Nmihop n­
censea. for a P'C)rtion ot tlie revenue reoei v .. 
,!!! there'?OF io!$ .!!!tq its ~easurz. * 

One judge d~aaented in the opinion and it waa ordered 
certifi ed to the Supreme Court, however, the~itator fails 
to reveal that this caae ever reached our Supreme Cour~. 
The above caae was apparently de·cided on the theory that 
the court was a.lso interested 1n the :matter of dramahop 
lioensea tor the raason that a part of their revenue waa 
derived therefrom. In the matter at band• the oount7 would 
benefit by the ~eoeipt of the taxes which are sought to 
be avoided by the peti tioners in the injunction suit, there­
fore, they are pecuniarily interested, and the proaecuting 
attorney should a~ear for the officers you mention to 
represent the interest of the county. 
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It 1a our conclusion, there£ore, that it ia the duty 
of t h e prosecuting attorney to "de.fend varioua county o~fi­
cers in proceedings in which the county baa an i nterest 
and where auch officers ar e made parties only by r eason 
of their off icial poaitiona. 

Respectfully submit~e~, 

ROBERT L . HYDER 
Assistant Attorney General 

APP ROVED: 

J. E . TAYLOR 
(Acting) A_ttorney General 
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