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TAXATION ( Ti t le t o r eal estate left to c i ty 
by wf~l vests "in city aft er will is 
probated, a s of date of testator ' s 
death and i s ther eafter tax exempt • 

COUNTY COURT ( 

\ 

:May - Ei ghth 
1 9 3 9 ~-) 

• 

. . . 

Hon. J . Carrol Combs 
Prosecut ing Attorney 
Bart on County 
~r, Missouri 

\j _________ _ 

Dear Sir: 

We are i n r eceipt of your l etter of Nay 2nd 
which r eads a s follows: 

"I woul d like to have the opinion of your 
office on the f ollowing matter, both for 
the benefi t of t he c~ty court and because 
of the f a ct t hat the stat e is i nter est ed 
in t he t axes . 

"In 1935, one Lillian u. Bal k- Si bl ey wa s 
t he ovmer of a considerable amount of 
property i n the City of Li ber al, r t on 
Count y , Missouri. In July of 1935 she 
executed a will l eaving a cons1dera ol e 
amount of res idence pr operty in Li be r al , 
Mi ssouri, t o t he City of J...iber al , I. i s sour1 , 
for t he purpose of selli ng t he same to 
creat e a trust fund for cemet ery maintenance , 
and she a lso l eft a ll of her business prop­
erties loca ted on~!ain St r eet in IJi beral , 
includi ng Lots 18 and 19 of block 6 , which 
are now in cont r oversy, to the City of 
Li beral to be sol d by said City f or the 
pur pose of paving Ma in Street of J...iberal, 
Missouri . 

"Mr s . Si bl ey died in Augus t of 1935 and her 
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will was ~ediately probated in t he 
Probate Court of Barton County • 1!is­
aour1. The executors of her estate 
paid t he taxes on all of t h is property 
in 1935. The final settlement in her 
estate was fi led and approved by the 
eourt at the February; 1937, term of 
the Probate Court . The City, under the 
ter.ma of the will, became t he owner of 
the r eal estate devised to it and took 
possession of the property in 1936, get­
ting the rents from the same and managi ng 
the property for the interests of the 
City . 

•The quest1bn now is whether or not the 
property, because it be longed to the City 
of Liberal , Missouri, was taxable for 
the years 1936, 1937 , and 1938 , or whether 
or not it is exempt under t he provisions 
of Article 10 of the ~onstitution and the 
statutory provisions for the exemption 
of municipal properties. 

"It is my opinion that this prope rty is 
exempt, howGver , I first want to obtain 
the opinion of your office for the benefit 
of the county court before any action is 
taken by that body to abate t he taxes 
wh ich were assessed a gainst t his property 
in the name of Lillian ~. ~elk-Sioley, the 
assessor never having changed t he property 
to the name of t .e present owner, the ~ity 
of Liberal, Missouri. I yesterday informed 
the county court to await a reply to my 
request for t he opinion of your office be­
f ore taking any steps i n t h is matter." 

You stat e that the testatr ix le f t considerabl e 
real estate to t he city of Li beral ; that she died 
in Aubust , 1935, and her will was ~ediately probated; 



Hon. J . Carrol Combs 
Page Three ~~ay 8th, 1939 

that the exaeutora ~1d the taxes on such p.roperty in 
t he year 1935., a.~ , t he question is whether t b.e city 
owes t he taxes for the years 1936, 1937. and 1938. 

OUr courts have hel d that the titl e to land 
coming through a w1~1 conveys such titl e t o t he legatee 
aft~r the will 1s 'probated a s of the death o~ t he 
te.tator. After the will is probated the conveyance 
relatea bae~and takes efreet as of t he t~e of t he death . 

The Supreme Court of Missouri. i n the ease o:f 
Jones v. N1ehols. 216 s. ~. 962, l. c . 965 said& 

s. w. 

"It is true. as asserted by respondent 's 
learned counsel . t hat ti tle to l and doe s 
not pass by will until t he will i s probated. 
Snu:f:fer v . Howerton , 124 Mo. 637 , 28 s. w. 
166. But it 1s equally t rue t hat title 
does pass upon the probating of t he will, 
and r elates baek and takes effect a s of 
t he t ime of the testator's death . Bar nard 
v. Bateman, 76 Mo. loc . cit . 415; Wilson 
v. Wilson, 54 ~to . 213. " 

In the case of Hei?-d.erson v. Calhoun. 183 
584, l.c . 586• t he ~preme Court o:f Mi ssouri said: 

"The will of William Calhoun, taken as a 
whole , indicat e s upon its f ace an i ntention 
upon t he part of s aid t estat or to dis pose 
of all h is property by t he terms and provisions 
of said will. In the absence of Rny expressed 
intention to the contrary. it will be pre­
sumed t hat the testator intended that t he 
provisions of paragra ph 8 of t he will a fore­
said should become effective at his death . 
We t herefore hold that Mrs . Henderson, upon 
t he death of said uncle. William Calhoun, 
became the absolute owner of all the prop­
erty she t hereafter received from h1s es'tate . 
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Underhill on the Law of '· i lls . se e s . 
553 and 861; 2 Jarman on \1 i lls ( ot h .t.d . } 
P• 1357; 2 Washburn on Rea l Propert y (5th 
Ed . ) sec. 1544J Eckle v . Ryl and. 256 Mo. 
loc . cit . 449. 165 s. w. 1035; Heady v . 
Hollma~ 251 Mo. loc. cit . 638 , 158 s . w. 
l9J Tindall v . Tindall, 167 Mo. l oc . c i t . 
225. 66 s. w. 1092J Chew v . Keller, 100 
Mo. loc. cit . 368 , 13 s. w. 395; Mar t i n 
et al v . Lacbaase et a l ., 47 Mo. loc . cit . 
593; Collier's Will, 40 Mo. 287J Anders on 
v . Menefee ( Tex. Ci v . App. ) 174 s. w. 
loc. cit . 908; Rhode I aland H ~ Trust Co. 
v . Noyes. 26 R. I . loc . c it . 334, 58 Atl . 
999 . 

"The rul e upon t hi s sub j ect i s abl y s t ated 
in 2 -Unde rhill on t he Law of \'( i lla , se e . 
861. as f ollows& 

' Under t he rule elsewher e explained . by 
which a modern will speaks as of the dat e 
of t he death of t he t estator , ever y g i f t 
to a person who is alive at t hat date 
vest~ a t once, i n the absence of an ex­
pr ession of an intention that t he vesting 
shal l be postponed. It will be presumed, 
when the testator does not expre saly or 
by implication indicate t hat t he ve•ting 
of t he title to his bounty i s · to be post ­
poned , t hat he means it to ·ve st a t once upon 
h is death. His sil ence on t h i s po i nt will 
raise a conclusive presumption t hat the 
interest 1n the gift is to vest as soon as 
t he i ns t rument by which it i s g i ven shall 
take eff ect, wh! ch , under the g enera l rule . 
is at hi s death. '" 

Since that is noth i ng 1n your letter to in­
dicate that the testatrix did not expr essly, or by 
tmplication, indieate that the veating of the title 
to the pr opertie s i n que stion was to be postponed we 
presume t hat t here was no such indication 1n t he 
will, and. conseque ntly the titl e to the pr operties 
vested in t he city of ~1beral, i n the mont h of Auguat, 
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1935, when t he testatrix died. I n this connection we also 
call your attention t o Sec. 9746 R. s. Ko. 1929 , which 
provides thatt 

"Every person owni ng or h olding proper ty on 
the f irst day of June , including all such 
propert y purchased on that d ay, shall be 
liable 'for t axes ther e on for t he en suing 
year . " 

The constitution and laws of ~nis st ate pr ov ide 
that municipal cor porat i ons shall be exempt f rom tax­
ation. Sect ion 6 1 Article 10, Constitution of Uissouri , 
proYides in part as follows& 

"The property, r eal and per sonal, of the 
St ate , counties and other municipal corpo­
rations , and cemeteries , shall be exempt 
from t~tion. " 

Section 9743 R. s. Mo. 1929, r eads in part 
as follows: 

"The f ollowing subjects are exempt from 
taxations * * * ·U· * * it ~· ~• ~ J 
rourth, lands and other property belong-
i ng to any city, county or other municipal 
corporat i on in t h is state, i ncluding market 
houses , town halls a nd other public structures , 
with t he ir furniture and equipments and all 
public squares and lote kept open for health , 
use or ornament. -!• -!t ·:t -:to ~~ ~- * -;} * ;,:· •* " 

As to the property l eft to the City of Liberal 
to be sold by t he city for t he purpose of paving its 
main street we are or the opinion that it is tax exempt . 
Tn. city received the title and also the beneficial in­
terest or the same . 
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In the ease of St. Louis v. Wenneker, 145 Mo. 230, 
t he city of St 41 Loui.s •. as trustee. under a will. held title 
to real eatate "in trust to f urnish relief to all poor 
emigrants on their bona t'ide way t.o settle in the· west,. . 
The court held this property was taxable because the city 
was not the beneficial owner. 

Tha ecurt said !'Ul'ther: 

"The reason tor exempting from taxation proper­
ty of tbe ~tate and its muniQipalit1ea is plain. 
Judge c..::c!.~ 1n 111•· work on Taxation (2 Ed .), 
P• 172. expresses it thus: 'All such property 
is taxable 1f tlle State shall see fit to tax it; 
but to leVJ a tax ~pon it would r erder neces sary 
new taxes to meet t he demand of t h is tax, an~ 
thus · t he pu~l1c wou ld be taxing itself in ord•r 
to r si1sa money to pay · over to itse·lJ.' .. ' ~his 
reason does ·not exist for exeluding from t he 
·tax books t he Mul.lanphy real estate. 1l'he city, 
aa trustee, can only use -the property for t he 
class lind i n the manner designated in t h e wi ll. 
It can not be appli·ed by said city to i ts own 
benefit, or for , municipal purposes .• .;} ),} * * 
"We think that the property of a county or c1ty 
exempted from taxation by t he constitutional 
provisi ons nereinbefore quoted, is · tbat rd 
Which such county or clty is the beneficial 
owner, which ia. held by it •tor ita own use' 
and not merely in trust. It does not 1ne!ude 
that in which t he only interest of the munici­
pality is as trustee. We therefore hold that 
thia real eatat e is not exempt from taxation." 
(~nderl1ning ours}• 

In t h is ease, however. t he city is in .fact the 
beneficial owner and t he property a nd proceeds held by 
it "for lts own usa" and not merely held iQ trust for 
a beneficial owner not exempted f~om taxation. The 
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real eatate, or the proceeds from the sale of the saioe , 
ia to .be uaed and applied l>Y said city to its opn benefit 
and for municipal purposes . Theretoro, this pa~ticular 
property must be exempted from taxation. 

As to t he propertJ le·ft . to t he city for t he pur­
pose of sale to create a trust rund for cemetery maintenance 
a different rule applies . Section 6• Article 10 of t he 
Miaaouri ~onatitution exempts from taxa~ion only such 
real e state as ia actually used for cemetery purpo~ea and 
as a burial grou.nd, and doea not exempt other lands owned 
by such association or any of ita personal property. 

In the cas~ of State ex rel lit. J4ora Cemetery 
Association v. Casey, 2~0 Mo. 235, the court said: 

"It muat be remembered that the assessment of 
the taxes complained of bare is not against the 
cemetery grounds or improvements, but aga i nst· 
t he personal propert7 of t he association# amount­
ing in val ue to at leaat 8120~000, aa found by 
t he assessor 6f the city of St. Joaeph, which 

' bas been inv•ated and used by the aaeoeiat1on 
as it-s capital.. and not for cemetery purposes . 

"It 1a quite clear that .. under stct1on .6 ot 
arti cle 10 of the Oonat!tut1on, and section 
9 of relator's charter , all of the . land held 
by it for cemetery purposea is exempt from 
taxation tor general purpoaes, but does it 
necessarily follow that 1ta per sonal property 
and moneys on band acqulr.ed from t he sale of 
lots are alao exempt from taxation? As a 
rule, all propert7 ie aubjeet tG taxation, 
and. t herefore, laws exempting property from 
taxation are t. o be st.rictly construed• and 
t he right of exemption established beyond a 
r&asonable doubt . (Fitterer v . Cr awford, 
157 Mo. 61 . ) An exemption from taxation 
exista only Where it is expressed in explicit 
terms. and 1t cannot be extended beyond the 
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plain meaning of these limi ts. ( State v . 
Wilson. 52 tid. 638) * -.v( ~ {r * ~;. ·:t * ·;} * 

"It ~a in accordan~e with the common w1ah 
of mankind that t he places where t he dead 
are buried should 'Qe protected and prese~ved 
aga inst t he interference of poaaible sales 
for unpaid taxea. or under execution for 
debts. and be kept free from all molestation 
or desecration·. These leg1alat1ve exemptions 
of cemet&ry property are ~e e~s&ion of 
that wlsh. But it is not perceived. how that 
wish ia made eff ectual by exemption from 
taxation property not used for burial places 
t hat has no associations connected with 1t, 
and may be diaposed of by the aasoc,.ation at 
any time, to any person tor e.ny purpose. ~ · 

ff * ~~ * {to * * ·::· 0 -~Z· -if' * * ·A- * .;~- -il- -~:- * . ·- ·'~ 
lior do we think that section 6 of article 
10 of the Constitution, supra, can be co~ 
atrued aa indicating an 1nte.ntion on t he 
part of the fr~ra of that 1n•twment to 

·exempt f rom taxation the personal property 
of cemeteries, whether owned by a ~orpora• 
tion or otherwise. In that sect!on the 

. words. ''the property • rea l and personal, 
of the St ate • counties and other municipal· 
corp6rationa,' are separate from and have 
no connection with the words 'and cemete.ries' 
as sue~ but t he section makes no reference 
ro any kind of property 1.n that connection. 
and section 7 or sai d arttcle expres•ly 
provides that ' all lawa exempting property 
from taxation other thap the property a bove 
&·numera-ted .ahall be void. " (Underlining ours}. 

CONCLUSIO~ 

I t follows t herefore t hat . t he; re•l estat e left 
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to t he city to be sold and the proceeds thereof u sed for 
purel7 JIIW11cipal purpose·s i n buil ding a paved street . for 
the city ia e-xempt from taxation by section 6, article 10 
of the Conatitution of Missouri and also1 section 9743 R. s. 
Mo. 1929. It the property ia lef't to th& ei ty for municipal 
purp"'sea and th-e municipality ia in :fact the real beneficiary 
o:f the devise, it makes no differene• whether such property 
ia real or personal since both .are exempt from taxation when 
owned by a municipal corporation for its own benef it. Since 
it appears that t h'3 title to this property vested 1n t he o'1ty 
in the month .c:f August, 1936, it would follow that t he county 
court should l evy no taxes against the same for t he years 
1936. 1937 and 1938. 

However .. only t he grounds actually used a.s a ceme­
tery and burial grounds are exempted from taxation under the 
Const1 tution of }~Ussauri. Other real estate owned and not 
used aa a burial. ground and all personal property are not so 
exempt~d . Therefor e , under the authority of St. Louis v. 
Wenneker, 146 Jlo. 230, supra~ the city of Liberal apparently 
holds the . legal title to slioh proiS rty as trustee and since 
t he .benef1c1ary and the purpose tor which such pr operty is to 
be used 1s not exempted from taxation a ll of such pr operty 
shoul d have .been tax•d and t he tax should have been pa id 
on the game e1nce the time t he legal title so vested in t he 
city of Liberal as trustee . 

RespectfUlly gubm1tted, 

J., F . ALlEBACH 
Aaaiatant Attorney General 

APFROVEDI 

:. 11 . mtoR 
(Acting ) Attorney Ueneral 

JFAI RW 


