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COUN'Yr COUR·.rs : County juages and counties of over twenty 

tnousana (20, 000) population are entitled 
to milea~e f or each necessary tr1p made . 

October 30, 1939 

Hon. Paul J . Clay 
Cl erk of the County Court 
St. Francois County 
Farmington, Missouri 

Dear Sira 

)J--J 

FJLEo1 

We a r e in receipt of your request ~or 
an opinion, dat.ed October 28• 1939, which is aa 
~ollOW8l 

"W-e note , tha t in •Laws o£ .Miaaouri, 
1939 ', Section 2092 that, 'in addi-
tion to the salaries herein author~-
zed to be· paid Judges of the County' 
Court in Counties having le-es than 
75,000 inhabitant• said Judges shall 
receive .riv-e eenta per mile ~9r each 
mile nec.easary traveled in going to 
and returning frcm the pl ace of hold-
i ng county court'.. As you kn<>W» St. 
Francois County has an estimated popu­
l ation o~ 4o.ooo. Our Court ia one of the 
counties 1n the state 1n which county 
court is 1n session every da.y.. we 
woul d like your interpretation of t his 
law, sta ting whether or not judges are 
entitled to mt~eage each Q.ay rrom their 
residence to the County seat. 1~t is 
t he way we have interpr eted same . How­
ever, we would like your verification 
before warrants are issued to the Court 
for mileage.. An early reply will be 
deeply appreciatei• 

-----. ... 
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'l'he statute rettSrred to is t ound in Laws o.f 
Missouri• 19~9. at page SS2• and reads aa tollows• 

"In all counties o£ t his st~te now 
or hereafter having seventy-five t houa 
sand inhabitants and l ess than ninety 
t h 1 ..sand inhabi tanta. the j udges ot 
the coun.t7 court shall rece1 ve an annual 
salary of twenty-rive h~d dollars. 
Said salary to be in lieu ot the per diem 
heretofore allowed by law to said judges 
aa judges of the county court. and 1n 
lieu or the salary heretotor e allowed b7 
law to said judges aa members ot the board 
~ road overseers. under the provisions 
of Section 7892• R. s . 1929. In all 
counties of t his state now or hereafter 
having n i net7 thousand inhabitants and 
leas than one hundred fif t y t housand in­
habitants. the judges of the county court 
shall rece1 ve an annual auary ot three 
thousand dollar a. Said salary to be 1n 
lieu of the per diem heretotore allowed 
b~ law to said judges aa judges ot the 
c ount,- court, and in lieu of the salar7 
heretofore allowed by law to aa1d judges 
aa members of the board ot road overseers • 
aa provided by aectlon 789•• In all 
counties of thia state now of hereaf ter 
having one hundred titt7 thousand i nhabi­
tants. and leas than tbr•e hundred thou-
sand inhabitants. the juc1gea of the county 
court shall receive an tmnu.al aalarJ o-f 
fort,--t1.ve hundred dollars . Sai d aalary to 
be 1n lieu of the per diem heretof ore allowed 
by law to said judgea u Judges of the county 
court. and 1n 11eu of the salary hereto-
tore allowed by law to aaid judges aa 
member• ot the board ot road overseers. 
unaer the prov1a1ona of section 7892. R. 
s. 1929• and 1n lieu o~ all other ~eea. 
compensation. or salaries. heretofore 
allowed by law to aaid judges. except the 
per diem aa allowed to said judges as members 
ot the board ot equal! zat1on and board of 
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appeU.. In all countiea or this 
sta te now or here&rter having more 
than three hundred thouaand inhabi-
tants, the judaes of the county court 
shall receive an annual aal&r7 of tour 
tho~and eight hundred dollara . Said 
salary of tour thouaand eight hundred 
dollars to be 1n lieu of the p-er diem 
heretofa allowed by law to such judgea 
of t he county court, and i n lieu of the 
salary as road overseers haretofore al­
lowed by law to aaid judgea, as provided 
i n aection 7897, R. s . 1929, and in lieu 
of all other feea, or a&lariea, hereto­
t ore allowed by law to said Judgea, ex­
cept the per dJ.em allowed to said judges 
aa members of the board of equalization 
and the board of appeal• . :Lhe aalariea 
herein fixed tor the judges of the county 
court 1n all countiea ot this atate hav­
ing more than seventy- rive thousand in­
habitant. shall be paid 1n equal month17 
installment• aa the a•lariea or other 
count7 otftcera are paid.. In all oountie• 
of t h is atate now or hereafter having 
l ess than aeventy-f1ve thouaand ~abitants, 
tho judges o!' the county court ab.all re­
ceive tor their services the aua of t1Te 
dollars per day~ each day necessarily 
engaged 1n hol ding court . In addition 
to the salaries herein authorized to be 
pai d to judge• of the county court 1n 
counties having seventy-five tbouaand in­
habitants or more, and in addition to the 
per diem herein authorised to be paid to 
the judges of the c"Ounty court in countiea 
having less than seventy .. five t housand in­
habitants . aa1d judges shall receive f ive 
cents per mile for each mile necessarily 
traveled in going to and returning rrom 
t he place or holding county court ; Provided 
that i n all countiea now or Mreafter hav-­
i ng a population of t wenty t houao.nd 'nh•lJ1:­
tanta or less auch mileage ahall be charged 
onl y once for each regular term and auch 

·mileage ahal.l not be charged over eight tllmea 
por year f or spe~ial or adjourned terms •• 



Hon. Paul J . Clay (4) 
"' 

October 30• 1939 

An examination of the former sta tute 
reveals t~t it is onl7 the last sentence which 
has been amended on at 1east three occasions by 
t~ J;,egisla ture . In 1931. ~he , class·1f1cation 
according to population· was ch/mged by substitu­
ting counties having a population of seventy- five 
thousand (75,000) population for the former minimum 
of sixty th-Jusand (60,000) . 

In 19331 Section. 2092 was again amended ao 
that judges of the county court in counties having 
a population of seventy~five thousand (75,000) i n• 
habitants or les s should receive five cents (5¢) per 
mile for each mile traveled i n attending court. except 
t hat such mileage could be charged· only once in each 
regular term. 

We also note that the population of the 
various counties is to be determined by the last 
decennial census, i n arriving at the compensation to 
be received by the judges of the various county c~urta . 
This Section 2092, found 1n Laws of Missouri, 193~, 
at page 208, has not been repealed. We mention t fu is 
because Qf your statement that tpe "estimated" popu­
l ation of St. Francois County is forty thousand 
(40,000} . 

This examination shows that the amendment 
made by t he 1939 statutes removes the qualification 
that mileage may be charged only once tor each term 
ot court, and substituted therefor a proviso t hat 
county judges in counties having a .IJ)pulation of.' twenty 
thousand {20,000) or less are entitled to mi leage 
only once for each regular term, and only eight ( 8 ) 
times per year for special or adjourned terms. 

Search of the cases construing the oJ.<l ae"¢­
t1on 2092 lreveals that 1t has been mentioned only 
three times by our courts . towit# in the case of Young 
v. Greene County, 119 s. w. {2d) P• 369, 1n Ru!'f 1n 
v . Greene County, 119 s . w. (2d) P• 374 and .1n No~away 
County v. Kidder, 129 s . w. (2d) P• 857. None ot 
these bear directly on the point in question~ and it 
becomes necessary to review the applicable rules of 
statutory construction. 
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The word 11prov1ded" is defined in Ex Parte 
Andrews, 18 s . w. (2d) 580, 1. c . 582, as followst 

"And in discussing· the meaning 
of the word, t he Supreme Court 
of the United Statea 1n an early 
ease used this languagec 'The 
general purpose of a proviao, as 
is well known, is to except the 
clause covered by it fraaa the 
general provisions of a statute, 
or tram some provision of it, or 
to qualify the operation of t he 
statute in same particular. - • 

; 
It would aeem, therefore, that the conclu­

ding' proviso clause~ th• aection as last amended 
1n 1939, wni ch restricts t he operation of t he statu­
tea 1n counties of twenty thouaand (20.000) or less , 
enables ua to draw the conclusion that the foregoing 
part of the final. sent-ence gi vea county judges t heir 
mileage fees in all cases where they necessarily 
attend court, without restriction. 

I 

Another fUlillar rule of statutoey construc­
tion ia t he m~ "expreaaio uniua eat exclusio 
alteriua• or "the expression of one thing 1a the •x­
cluaion ot t he other" . Stat e ex inf. v. Sweaney, 270 
Mo. 1. c. 692. 

The Legislature, by excluding counties of 
twenty thouaand (20,000) and leas from the operation 
of statut es, plainly intended tPat it apply to counties 
ot more than twenty thousand (20, 000) . · 

CONCLUSION 

Therefore, it is our conclusion, from the 
foregoing, that county judges in counties having a 
ptpulation of more than twenty thousand (20,000) in­
habitants, according to the last decennial census­
are entitled to t1ve cents (5¢) per mile f or each 
mile necessarily traveled in going to and returning 
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from the place or holdi ng court without restriction 
as to the number of t imes traveled. 

Respectfully submitted, 

ROBERT L. HYDER 
Assistant Attorney General 

A.P.t'ROVED s 

w. J. BURKE 
(Acting ) Attorn•y General 
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