
STATE HOSPITAL: Employees personally liable for negligent 
acts . 

June a_ 1939 

Senator George D. Cla7ton. Jr. 
State Senate ' · 
Jef~eraon C1ty• Miaaouri 

Dear Senator Claytona 

F..·t l E D 

I 
We wiah to acknowledge receipt of your request for 

an opinion under dat e of Kay 3lat. aa ! ollowsa 

•wi1l you please advise me if an opera­
tor of an X•ray machine in a Statil Hoa­
p1tal would be held personally liable 
in the event of any malpractice olaima 
being brought againat the operator b7 
any of the patients treated at the 
State Hospital. " 

'1 c. J. Sec. makes the following atatem.ent with 
reference to ~e liab1lit~ of the employees of asyl~ 
for their negligent aota (Section 9 , p . 151): 

•However. such an .inatitution being a 
mere inatrumentality of the atate 
government, brought into being to aid 
in the pertor.mance of governmental dut y , 
the rule o~ respondeat sup•rior does 
not app~y to itJ and, therefore, it 
cannot be made to respond in damages 
tor a personal injury 1nt1icted on 
another by one ot ita iDDat•a or em­
ployees, although auch injury results 
tram negli gence or mal1o1oua acta on 
the part ot auch inmate or .mplo,-ee, 
and al tihou8h the statute creating 1 t 
prov~dea tba t it may aue and be aued. 
The ~1ab111tz for such acta 1a on the 
Iiidi Vidual periO'iial~ ·~y: ot t~ r:fM§:ice 2.£ mlsco -.uOti&Uaiiis the 
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The above declaration fi nds support in the case ot 
Ketterer' s Adro ' r . v . State ooard of Control, 115 s. • 
200, 1 . c . 201J 131 ~· 287 J 20 A. L. R. ( N. S. ) 274. 
The court, in its opinion. said: 

"All the autLwrities rel1$ve t he state 
and such of fi cials from responsibility 
in such casee and pl ace t he r esponaibi ­
liti u~n t hose hersona ~ cOI:Jmit the 
acts w ch are t e direct cause of tli"i 
Injury. " ._..... - - ---

And i n t he cas e of Dunn v. Cen tral St a te Hospital, 
248 s. u. ( KY. ) 216, 1 . c . 217, the court said: 

"Clearly the appell ant could not main­
tain an action for personal injury 
against the Central State Hospi t alj a 
state institution, for the injUry occa­
sioned t o her through the negligence 
of its employees, if any, in operating 
an electr ic motor truck i n the r egular 
line of their employoent. She digh t . 
however, have had and maintaiiie an 
action aga1nst~e empfozeea of . ~ · 
asylum operating the e ectr~e motor 
i~their nerligence-was tfi proximate 
cause of her inJury. ,..-- -

And again in the case ot ;obnBon v. Hamilton County, 
156 Tenn. 528 ; 1 s . w. (2d) 528, 1 . o. 529, the court 
i n holding that a deelaration against the superintendent 
of a county i nsane hospital, allegi~ tba t the detendant 
knowingly and wi l f'ully placed a patien 1# in a locked cell 
where razor bl ades were p:reaent, with resulting i njury, 
stated a c~use of action, said& 

"Certainly, no lesa can be required of 
the superintendent of a hospital r eceiv­
ing insane pa t1en te that such 1 ns~ 
patients should not be knowingl y and 
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w1~lingly placed in c ontact w1 th meana 
and instrumentalities tor doing injUF7 
to them.ael Yea J and when 1 t i a charged 
that t he defendant was guilty or auoh 
neglect of du ty, a nd, in addition., 
• wel~ knew or by the exercise or rea-

. sonable care and prudence mi ght, could, 
would, and ahould have known that the 
patient would 1nfl1ot i n jury upon ~­
self",' we think a eauae o~ aot1on ia 
atated. '! 

We bave been unable to f i nd &nJ Misaour1 a u thorities 
construing the liability ot employees of atate hospitals 
for their negligent aota, but we are ot the view tba t ume 
would be in line with the author itiea hereinabove aet out. 

We are, therefore, of the opinion that an operator ot 
an x -ray machine in a state hospital would be held personally 
liable in the even t of any 11&l.praot1ce ol.aJ.m being brought 
against the operator by any of the patients treated at the 
atate hospital. 

Respectfully aubmitt~, 

MAX WA.SSEHIU.N 
Aaai s ttnt Attorney General 

APPROVED a 

J. E. TAYLOR 
(Aotins) Attorney General 
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