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'l'AXA'l ' J.U.N : ~roneous puol:~.cation invaliua"Ces sale 
PU.t:SLICA·.1·I01'4 : of l ana for aell.nquent "Caxes • 

· November 306 1939 

Hon •. G. L. Chambers 
Presiding Judg e 
County Court of l aries County 
Vienna. Mi s souri 

Dear Sirz 

This will acknowledge receipt of your 
letter of November 7th~ requesting an off icial 
opinion from this Department. which reads as 
follows: 

"On yesterday. our County Collec-
tor sol d several tracts of land for 
delinquent taxes. but t he advertise­
ment in t he newspaper was in error. 
i n t ' is . it stated ton Uonday. Novem­
ber 6, 1938. at 10 o'clock and con­
tinuing from day to day as indicated 
by t he follo i ng publication. b j t he 
undersigned according to the provi­
sions or Senate Bill No . 94 of the 
1933 Sea~ion Acta. ' 

"\Y.hat we want to know ia this: First. 
Woul d sales under t his notice be good 

-- I 
FILET! ' 

/0 

or should t he wh ole matter he considered 
1nvalid and no certif1cates of purchase 
be issued or deeds made . 

"Second~ Does the County have to pay 
the printer for the publication under 
such a notice . 
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•P1ease advise in the pre~sea 
as soon as possible and oblige. 
the undersigned." 

~e will take your questions in the order 
as the~ appear in your request. 

Your first inquiry is would a sale or land 
for delinquent taxes be valid when the publication 
sta t ed the sale would be made on November s. 1938, 
when. in fact. said p~bl1eat1on ahou l d have read 
November 6- 1939. 

It is fUndamental that in construing a 
statutory provision relating to the sale of land 
for delinquent taxea. 1t must be atrictly eonatrued 
1n ravor of the owner of said land• Section 1619• 
P• 1117 of 61 c. J . reads as followsa 

"sales of land for d~linquent taxes 
being in derogation of pr1Yate r1ghta 
or property. the power hu been a aid 
to be atr1ct1a-a1m1 j~i• and atatutea 
author~s1ng aueh aalea mus t be atr1ctly 
conatrued 1n f avor of the owner or auoh 
land• or 1n ao tar aa t hey are intended 
f or ~e benerit, or the protection, of 
t he citizen. and the acope of auch ata­
tutes 1s never enlarged beyond their 
actual terms." 

It 1a also stat ed in 61 c. J . Section 1603. P• 1190, 
that after a publication of notice t he aale mus t be 
held on the very day ahown i n the notice . 'l'he perti­
nent par t of t h1a provision reada aa follows: 



·' . 
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•* * * * Where the law is auch 
that the s ale is to take place 
a1'ter a preacribed publication 
ot no.t1ce. 1 t must be held on the 
very da7 app~1nted 1n the notice 
or advertisement.• 

In Meriwether v .• Overly, 228 Mo. 218. 1. c . 
240, 241, a notice o'£ publication was r equired be­
for e any sale of propert7·for delinquent taxes 
could be made . The provision requiring notice to 
be gi von requires said publlcatic:m to be given in 
nu.eri·cal- order. The court held that since said 
property £or sale waa not placed in coneecutive 
numerical order, the notice 4mounted to no notice 
at all. .In ao holding. the oour~ said& 

"lor 1s the notice or advertise­
ment &117 the less invalid. ihe 
propert7 1n suit appears therein 
after lot 1 22. Lot 67 1s not. 
therefore. described •consecutively' 
'in numerical order' in either t he 
land tax book or advertisement 
notice. ~118 aaaeasment waa 1n 
radical disregard of the po•itive 
requirements of the charter ~ was 
vo1dJ and, as the notice. which Ia 
an essential prerequisite to a valid 
sale. waa nugatory,. both it and the 
aale were yo1d. 

• It is proper t o remember in t h ia 
connection that the city treasurer 
did not sell t his propert7 f or taxea 
pursuant to a judgment of court. 
The charter of Kanaas City authorize• 
him to sell real estate against which 
taxes ar e due ·anct delinquent without 
bringing suit and without any personal 
notice to tne owner . 1he only notice 
he is r equired to g~ve is b y a publica­
tion 'once 1n the daily edition of aome 
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newspaper of general circulation 
published in Kansas City,• and then 
the newspaper ' for a period of ten 
days immediately fo1lowing such pub­
lication' shall cause a notice in 
large type to be inserted Ia its local 
page. •atat1ng the day and date on 
whiCh said publication waa made .• 
No other notice is required. The 
charter provisions requiring lots to 
be lis ted 1n the tax book and 1n the 
notice of publication 'conaecutively,• 
'in numerical order,' at once become 
of the highest value to the property­
owner, f or i f the notice is misleading, 
as any notice would be that 11ats lot 67 
after lot 122, then his property is 
taken from h im without notice, which 
every here meana without due process 
of law. ~he notice 1n t his case 
amounted to no notice. 'i'he charter 
method tor selling real estat e f or de­
lin~uent taxee is a harsh one , and the 
courts should not permit an owner's 
property to be taken !"rom him in pur­
suance thereof unless the requirement 
as to notice ie strictly complied with. " 

Alao 1n Schlal'ly v . Baum•nn, 108 S . W. ( 2d ) 
36Z, 1. c. 366, the court held t hat because a aale 
was not conmenced on the first Monday in november 
as provided by law, and alao as st.own in the publi­
cation, the power to aell becomes tunctua officii-•. 
We quote trom this dec1a1on the follo~ing& 

•'!'he general rule and 1 ta 11m1 ta­
t1ona, 11ke'W1se recognised 1n the 
cited cases, are stated in 59 c. J . 
10'18, Sec..--634 & 'A statute apeci­
fying a time within which a public 
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off icer is to perform an off icial 
· act regarding t he rights and duties 
of others, and made with a view to 
t he proper, orderly, and prompt con­
duct of buainess , 1a uaually directory, 
unless the phraseology of t he statute, 
or the nature of t he act to be per­
formed and the consequences of doll.[ 
or fail~ng to do it at auch time, is 
such that the designation of time must 
be considered a limitation on the power 
of t he of f icer. t 

•Exercise of the official action here 
invol ved ia in derogation or priv~te 
rights of propert,-, disturb• vested 
rights therein, and deprives persona 
of their ownership ot propertyJ and 
t h1a, under t he Jonea- 1lunger Act, by 
ex parte proceedings of a rather draa­
tic and summary nature, baaed upon 
construct! ve notice . 'l'he provision 
tsor aale on the ' t1.rat JKonda7 1n N0 vem­
ber • ia for the benefit, protection., 
and aeourity of landowners, and not 
f or the conve~ence of officials or 
the d1apateh of their of ficial duties . 
Due diligence on s uch date should avail 
landowners of inf ormation concerning 
any proc~dings against their reu es­
t ate for the collection of de l inquent 
taxes. Statutory provisions prescrib­
ing the t ime and place of t ax sales 
have been strictly construed in favor 
of the taxpayer and strict compliance 
therewith rigoroualy exacted. The 
maxim, ' Expreaaio uniua eat excluaio 
alteriua,• is especially apropos . 
Keane v . Strodtman, 323 • o. 161, 167 
(II ), 18 s.w. (2d) 896, 898 (2 ). In 
the instant case we need only rule t hat 
the notice and proposed sale are null _ 
and void beoaua-e not 1n substantial com. 
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pl1anee with the Jones-Munger 
Act - a ruling well within the 
foregoi ng observations and the 
cases relied ~pon by reepondentsa 
Meriwether v. Overly, 228 Mo. 218, 
239, 129 s .w. 1, 8J Lagroue v. Raine , 
48 Mo. 536• 538J Large v. Fisher, 
49 uo. 307, 308, . 309. se, alao, 
Sullivan v. Donnell, 90 Mo. 278• 283, 
2 s.w. 264, 266 (stating. conaiaering 
certain Kansas vity charter provieionsa 
' 1h1le the s a l e may be continued from 
day to day, he must at least begin 
on that day. the day for which. the 
notice or sale is givenJ and• 1£ not 
begun then, t he power to sell becomes 
tunctua otficio')J 61 c. J. P• 1190, 
Section 1603J p . 1111, ·ect1on 
1519.• 

In Spurlock v. Dougherty, 81 Mo. 171, 1. 
c. 181 and 182, the court held that the notice of 
publication was 1n&de to the Auguat Adjourned Term 
instead of notice to the special term or to aame 
subsequent r egular term. &Dd therefore, waa not in 
compliance with the law, and concluded by holding 
tha t the Circuit Court did not err 1n excluding the 
de-ed. i'he court in so holding, saidt 

"!hd notice given by the co1lector 
for judgment and tor sale. waa notice 
or an application to the Auguat ad­
journed term. 1b 1e was not a com­
pliance with the statute which re­
quired notice of application to the 
speci•l term. as provided by section 
182 , supra, or to some aubaequent reg­
ular term~ 1bere was no authority o£ 
law f or an application to an ad journed 
term of court, and t he notice was 

·' 
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worthl ess f or t he purposes intended. 
The notice is t he indispensable pre­
requi site_ and without it the court 
h,c no jurisdiction. In Large v . 
Fisher, 49 Mo. 307 • Judge Adams aaysa 
' A regular notice published as t he 
law requir es- ia the very foundation 
of the collector's authority to sell. 
In selling lands for taxes~ he ia 
executing a mere naked statutory power­
and the rights of t he citizen to h ia 
property cannot be divested by th1a 
ki nd of sal e , unless it appears atfir.ma­
tively tram the f or.m of the collector's 
deed that all the prerequisi tea o£ t he 
stat ute have been strictly pursued. 
Th1s is the settled law of this State. • 
Spurlock v. All en- ~g Ko. 178J Lagroue 
v. Raina - 48 Mo. 536J Stat e ex rel. v . 
Mantz- 62 Lfo.. 258. • 

•But the notice of application ~ or 
judgment, in this case, .ran to neither 
of these times , but to the •Auguat 
adjourned term.• 76 Yo. 129. 1~a 
is not such compliance with the re­
quirements of t he statute as t he au­
t hor ities above quoted hold to be 
neces s ary. We thtnk, ther efore, that 
the circuit court did not err in ex­
cludi ng the deed. This proceedi ng is 
f or a purpose. 1be notice is given 
ao that t he owner a of t he !.and may have 
t heir day in court. It stands i n the 
place of summons in t he circuit court.• 

Also in Stat• v. Magedanz, 250 N •• • 337, 1. c . 
338, the court had to deal with a atatutory provi sion 
requiring that a noti ce of aal e f or delinquent taxea 
be publiahed. 1~e statut e proTided that the sale 
Shall be held on the aecond Tuesday in December of 
each year . This provision ia very a1m1lar to our 
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statutory provision on notice . 

In 1932. the second ~uesday come on the 
13th day of Dece~ber. 1he notice stated the sale 
would be hel d on ~uesday, t he 8th d&J of December, 
1932, inatead of the 13th da7 of December . ~'he 
court. 1n holding that no legal notice was ~1ve~, 
said a 

•A sale of real eatate ror the 
·nonpayment o£ taxes can onl7 be 
held after proper and l egal notice, 
ae required by the statute, and 
since t here was no notice t or a 
t ax sale to be held on the l~th 
day of December no legal sale could 
be made on t hat date. 

"The j udgment of t he district court, 
holdi ng t hat the t ax sale notice 
was a legal notice, was erroneous 
and is reversed. a 

.Also, in Numitor Gold : inlng Co. v. Katzer, 
256 Pa. 464, 1. c. 465 and 4661 we have a situation 
i ncluding 1'acte very similar to the instant oaee. 
~he above caae was appealed from a judgment quieting 
plaintif f's title to real property and declaring 
defendant's tax deed void on account o£ a defective 
notice of aale. The following publication appeared 
1n the newspaper& 

•Addenda Notice. 

" Propertr t• be Sold at ~lio 
Auction on June 27• 192~, for De­
linouent Taxes of 1918 . 

•Public notice is hereb given t hat 
t he t i ve-7ear period allowed by law 
for t he redemption of property sold 
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to the ata t e for delinquent taxea 
will have expired on the 15th day 
ot June. 1923• on all of the pro­
perty sold to the state for delin­
quent taxes in t he year 1918• as 
herein listed (unless redeemed or 
canceled on or before the dat, or 
s ~ le) • and tha t pursuant to the 
provisi ons of section 3771a of the 
Political Code• I . Wm. T. Garland. 
aa count," tax collector or the county' 
of Iie'Yada,. will be on the 27th day 
of ·June. 1922. at 10 o'clock a . m. 
of said ·day • and continuing each day 
t her eafter. i f additional time is re­
quired to complete the sale. in the 
t ax collector's of f i ce in the court­
house in the county of Nevada. state 
of Californ1a, -t he under signed tax 
collector will sell at public auction 
to the highest bidder. t or cash 1n 
lawf ul money of the United States. the 
aever al parcels .ad lots of property 
hereinafter described. * * •• 

On June 27. 1923• said land was aold to 
the defendants-. The court. in holding that thie 
notice was fatally detective and that th~ tax deed 
was void by reason of inserting the year 1922 1n 
t he notice 1natead of the year 1923• aaida 

ltfile caption to the addenda which 
reads •Property to be sold at public 
auction on June 27• 1923~ tor delin­
quent taxes of 1918.• !a not a de­
fLn1te statement that the propert,r 
would• 1n tact. be sold on that date. 
Uoreo'Yer. if it can be aa1d to be an 
aff i~at!ve stat ement that t he pro­
perty •~uld be sold on June 2?. 1923, 
1t 1s in direct conflict with the 
following l anguage empl oyed 1n the 
body of t he notice& 
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'I• wm. T. Garland• aa eount7 
tax eol.lector of the county 
of Nevada• will be on tbe 27th 
day of Jun.e 1 1922. at 10 o'cl ock. 
a . m. of said day. and c~nt1nu-
1ng each day thereafter • l .f ad­
ditional time is required to 
complete the sal e , in the tax 
collector's of f ice . * * *' 

"Evidently a clerical error occurred 
1n inserting 1n t his notlce the 
y ear 1922 instead of 1923,. Of 
course, the f igures 1922 indicated 
an 1mposs1ble da te of sale~ since 
at tbe time of the publication t hat 
date had already elapseda Nor 
can 1 t be held that re1'erence to the 
caption of a notice can be resorted 
to to correct and aetually change 
an erroneous date c<mta1ned in t he 
body of the Lns trument. '.the notice 
of the time of sale 1a statutory 
and jurisdictional. and the court 
ma7 not ap~eulate as to the actual 
date intended to have been inserted. 
Lewis v . Tu1are Reo .. Dist .. , 56 Cal. 
App . 521 204 P. 4211 Slmmone v . 
McCart hy. 118 Cal.- 622,, 50 P. 761. 
In Blaek on Tax T2lea, Section 207 • 
lt 1a said: 

'It (the notice) muet dea1g­
nate the t1me and pla~e ot 
the sale w1 th auch certainty -
that tnere can be no reason­
able miaconception 1n regard 
to it.• 3 Cooley on Taxation 
(4th Ed . ) P• 2804- Sec.- 1415J 
Knowlten v . Noore, 1~6 Ma•• • 

32 . 

•A atr1ct construction of the language 
employed in t his notice 1mpel e the eon­
elusion that there wu an omission to 
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etat e that the property would 
actually be sold, even upon that 
inaccurate date o£ 1922, for the 
language iaJ 

'I, wm. 1'. Garland, ae countJ 
tax collector * * wtll be * * 
in the tax collector'• office,• 
on 'June 27, 1922, * * *and 
continuing each day t hereafter,• 
etc., and ' will sell at public 
auction * * * the several par­
eels and lots or property here-
i naf ter described. * • ·• • 

• This l anguage, conatrued strictly 
according to the rule invoked, 
means t hat .m. T. Gar land, county 
tax collector, gave notice t hat he . 
would be 1n his ot fice June 27, 1922, 
and continuing thereafter, and would 
sell the property in aueation, with­
out atating when or where h• would 
dispose ot it.• 

Therefore , in view of t he .foregoing authori­
t1ea, it is the opinion of this De.Partment that any 
sale made under the notice attached ~o your l etter 
would not conat1tute a valid sale. We are assuming 
th~t the sale waa made, but that no certificate• were 
issued. In auch case the purchaae money and interest 
thereon should be ret'unded out or the county treasury 
as provided in Section 9958&, P• 441, Laws of lli ssouri, 
1933, which read8 as .followwa 

• Whenever t he county collector shall 
discover, prior to the conveyance o.f 
any lands sold f or taxea , t hat t he 
sale was .for any cauae whatever, in• 
valid, he ahall not convey such landaJ 
but t he purchaa• money and the interest 
t her eon shall be refunded out of t he 
count¥ treasury to t he purchaser, hia 

' 
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representatives or aaa1gna. on the 
order of the county eourt. Such in• 
valid s al e shall auapend for t he 
period intervening betw&en tne dat e 
ot t he aale and the discovery of ita 
1nval1d1 ty the running of the a ta tute 
of 11m.1tationa. In such ea.sea the 
cotmty collector aha1l make an entS'7 
opposite to such tracta or lota 1n 
the record of certificates of purchase 
issued or redeJGPt1on record that the 
same wu errcmeoualy aold, and t he 
c.a\18• o~ 1nval1d1 ty. and auch ent17 
ahall be prima t&c1e evidence of fa.c t 
ther ein stated. He shall notitJ the 
county clerk or such action. who•e 
duty it shall be to make a like entrr 
upon his sale record.• 

Your sectnd inquir y - Doea t he County 
have to pay for the publication of aucb a notice . 
In view or the 11m1ted facta ae to who 1s respon­
s ible to~ the error in the publication. it i• hud. 
to a.nawer 70ur requeat. However, we will say that 
depends to a great extent upon who ia reaponaible · 
for t he error Lo t he first ~stance. 

APPROVED & 

,.... . 

~~ . J. BURKE 
(Acting ) Attorney General 

_./ / 

ARH 1RV 

Rupecttully aubmi t ted, 

AUBREY R. HAMMFl'T • JR . 
Ass istant Attorne7 General 


