LIMITATIONS: Limitation does not begin to
run against the County Treasurer

COUNTY TREASURERS: and his bondsmen until the end
of his term and breach of duty
then to pay over funds,

March 24th, 1939

h__________'_

Honorable Paul N. Chitwood

Prosecuting Attorney R
Reynolds County i
Centerville, Missourl

Dear Sir:
We have your inquiry which is as follows:

"On June 8th, 1938, a report of an
audit made by County Examiners J. E.
Sanders and L. L. Pattersen, of the
State Auditor's office, was made of
all the county offices of Reynolds
County, and flled with the County
Clerk of said county.

"The audit covered the period during
the years 1935 and 1 . It reported
a shortage of $4,469.45 of Mr, 0. C.
Lane, Treasurer, and consisted of a
shortage of $3,862.76 of Mr. lLane's
accounts, plus $606.69, representing
an excess of one half of one percent
of fees 1llegally retained by him
for disbursing the school moneys of
the county for the year 1936.

"I have sued Mr., Lane and his bonds-
men, the American Surety Co. Inc. of
New York in a eivil action here in
the Circuit Court, to recover this
amount on the bond. I have been in-
formed by the defendant Surety Com-
pany, that the principal defense
would be the three year statute of
limitations, i.e., that the present
sult on the bond was not brought
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until after the three years limi-
tation, as they claim barred at
least half of the alleged short-
age. To sustain thelr point, they
cite me Section 863, He Se KOa,
1929, which reads as followst:

"within three years:

First, an action against

a Sheriff, coroneror

other officer, upon a
liability incurred by the
doing of an act in hils
official capacity and in
virtue of his office, or

by the omission of an of~-
ficial duty, including

the non-payment of money
collected upon an execu=
tion or otherwisej second,
en action upon a statute
for a penalty or forfeliture,
where the action is given
to the party aggrieved, or
to such party and the state.”

"They further cite numerous cases,
the principal ones of which are
Shelby County va. Bragg, 130 Moe
276, Putnem County vs, Johnson,

2590 Ho., 73, State ex rel Bell vs.
Yotes, 231 Mo., 276, and City of

St. Joseph ves Wyatt, 274 Mo., 566.
Also a number of other cases are
cited to sustain the position, that
a sult against an official on his
bond, must be instituted within three
years from the date of the breach of
the bond, shortage or other defalca-
tion complained of

" Now according to the audit report,
thé shorteges of lr¢ Lane did not all
happen at any particular date, but
continuously over a long period of
time. Apparently the defense does not
believe their position teo be good, or
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at least logicale. They have filed

& motion to meke the various accounts,
the amounts teken and the dates of
the shortages, along with their de~
fense of the three year statute of
limitations plea,

"It would be impossible to definitely
glve the exact dates of the shortages,
since the balances in each fund were
raised or lowered from day to day,
apparently at the will of the trea-
surer, For the same varied almost
daily. For the same reason any such
shortages would be next to impossible
to detect, since the treasurer care
ried all funds in hls various book
balances, in one bank account in Rey=-
nolds County Savings Bank, the county
depository at that time, In my
opinion the embeszlement, and shorte-
ages of Mr. Lane were not really com=
plete as to set 1n operation of the
st.tute of limitation until the last
wrongful act was finally completed,
and the total amount of shortage was
cppable of being ascerteined, The
total shortage of {4,469,45, did not
occur until February S5th, 1937, when
the trecsurer made his final settle-
ment when the exact amount of the
shortage was ascertained, and he
feiled to account for, and turn this
emount over to his successor of this
date, Section 860, K. S, ¥o., 1929,
provides:

"Civil actions, other than
those for the recovery of
real property, can only be
coomenced within the perieds
prescribed in the following
sections, after the causes

of action shall have accrued:
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Provided, that for the
purposes of this article,
the cause of action shall
not be deemed to accrue

when the wrong 1s dome or
the technical breach of
contract or duty occurs,

but when the dameage re=-
sulting therefrom is suse-
tained and is capable of
aescertaimment, and, if

more than one item of
camage, then the last item,
80 that all resulting damege
may be recovered, and full
and complete relief obtained."

"Also the following cases are in point
with this section: Fitchner vs. Kohr,

16 8. %W, (2d), 739, and Lewis vs. Thomp-
son, 96 S. W. 939,

"I do not care to burden you with a
lengthy discussion of the points of
law involved in this case, but in
view of the importance of this case

to Reynolds County, I would sppreciate
your opinion and advice as to which of
the two sectlions of law relating to
the s tatute of limitations will govern
in the instant case."

Replying thereto, it occurs to us that your
question boiled down is this:

When does the Statute of Limitation
begin to run against the ligbllity of
the County Treasurer and his bondsmen,
on account of the failure of the County
Treasurer to properly account for and
pay over the funds officially in his
hands?

Section 121528, R« S« Mo., 1929, states with
reference to the duties of the County Treasurer:
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"He shall settle his accounts with
the coumt semi-annually, at its
first and third regular terms in
each year; and at the end of his
term # % # & % % ghall immediately
make such seitlement, and deliver
to his successor in office all
things pertaining thereto, together
with all money belonging to the
county; and at each settlement the
court shall immediately proceed to
ascertain, by actual examination
and count, the amount of balances
and funds in the hands of such
treasurer to be accounted for, and
to what particular fund or funds
it sppertains, and cause to be spread
on its records, in connection with
the entry of such settlement, the
result of such examination and
count."

In the casc of Fltchner against Fohr, 16 S, W,
(2d), 739, the St. Louls Court of Lppsala. speaking of
when the statute of limitations begins ¢t o run, said
l. co 741:

"It seems to us therefore, that

the time when thestat ute begins to
operate agalnst & claim under the
constitutional and statutory pro=
visions aforesalid, is that date
whei. 1t has been discovered or mede
known to the public that the of-
ficlals or agents have violated the
provisions denouncing the reception
of deposit when the bank is in a
failing condition or insolvent.®
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The court theme seems to hold that the
petition there under attack which stated that on
August 31, 1988, the bank became Insolvent and was
thereupon taken over by the Finance Department and
by showing that at that time the information became
available to the depositors which charged him with
the duty of account, and the statute of limitation
begen to run at that time. In other words, the
statute of limitatlion éid not begin to run at the
date of making of the deposit which, in that case,
was on April 25, 1922, but did begin to run at the
date the depositor became acquainted with the fact
thaet the bank was insolvent.

In lewis sgainst Thompson, 96 S. W. (24),
9358, speeking of when the statute of limitation
begins to run, the Kansas City Court of Appedals
speaking of Section 860, ll. S. Vo., 1929, page 944,
said:

"tnder this section it has been
held that a cause of action heas
accrued when a right exists to
Institute a sult and for its en~
forcelnent. % 8F 25 4% 20 3 3 2 - 9 B

"A fundamentel rule applies to

the construction of all limitation
statutes, is that the same may be
deemed to begin to run only when
the cause of action ascertained
accrued to the person asserting

it and that does not accrue in the
legal sense it comes into being
and such party has the right to
assept the same in court.”

In that case the question considered was when
the statute of limitation begean to operate as to a
broker's commissions for the sale of a business
establishment, the value of which was to be determined
by an lnventory to be made after the entering into
of the contract of sale. The court held the statute
to begin to run, not from the date the contract was



entered into, but from thé date the inventory

was made, beceause at the latter time the amount of
broker's commissions was thereupon capable of
ascertalnment,saying at page 945:

"Until such time plaintiff could
not know the amount of the compen=-
sation to which he was entitled,
and had no cause of action there~
fore he might assert in court,"”

It will be noted that Section 12152, suprs,
uses the term "settle" specking of the duty of the
county treasurer with reference to his semi-annual
settlements., That statute requires him to pay
over the money officially in his hands "at the end
of his term # # # ", The county treasurer acts as
a reservolr or receptacle officlally of the county
funds. There &s no other person to whom the county
treasurer can pay the county funds telonging to the .
county as long as he himself is in office. It did
not become the duty of the county treasurer to pay
over the county funds to any other person (except
of course, funds called for by county warrant pro-
perly issued against the funds) until the end of
his term.

Your inquiry does not disclose that the
County Treasurer declined nor neglected to render
semi-annual settlements. Under Section 12153, K
Se MO., 1929, certain other officers are required .
to make settlement at each term of the county court,
and "pay into county treasury any balance which may
be due the county # # #" Section 12154, He S« MOe,
1929, s tates that:
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"If any person thus chargeable
shall neglect or refuse to ren=-
der true accounts, or settle,
as aforesald, the court shall
ad just the accounts of such de-
linguent, according to the best
Information they can obteiln,
and ascertain the bealance due
to the county."

Section 12153, supra, apparently does not
apply to the county treasurer because the parties
required by that section to make such settlements
and balances of accounts and by it required to
pay such moneys to the county tressurer. CSubse-
quent sections there following relate to the penal-
ties and liens applicable in summary proceedings
of the county court in adjJusting defaulting of=-
fice accounts, but seems to refer to proceedings
directly against the officlal and not to liabllity
on his officlal bond.

If the cause of actlon accrues to the court
at the semi-annuel settlement called fer by Section
12136, then the statute of limitations begins to
run from thet date, If by the term "settlement" is
meent merely the stating of the account and it
would not become the duty of the county treasurer
to pay over any money to anyone until the end of his
term. It might be argued that he has not violated
his official duty in mot paying over the proper
amount until the end of his terms

If A owes a promlssory note which is due
the first day of Jamuary, 1941, A has not vidated
his legal duty to the payee by declining to pay sald
note prior to January 1, 1941, It might be A's
duty to render account to the payee by writing him
letters at each term when the county court convenes
and setting out all of the circumstances surrounding
the note and the payment thereof, by the fact that
A failed to do these latter things, would not of it-
self accelerate the due-date of the no:e, nor would
that fact start the statute of limitations,
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_ It occurs to us the last above is some~
what of a parallel toc the statutory dutles and
"responsibilitles of the county treasurer while
it is his statutory duty to make settlements with
the county court semi-annually, yet does not
become his duty to pay over the balance of offilcial
funds untll the end of his term when the statute
of limitation does not begin to run until he has
violated that duty, which violation must occur at
the end of his term by failing to pay the same over
to his successor.

The cases in your letter mentioned as
cited by the bondsmen do nold that the statute of
limitation begins to run against the county officials
when they make settlements required by law to be
made by them with the county court, and the settle~
ments as made by them show on the face to be ine
correct and also when- the other public records
available for the county court to use in checking
‘up the accuracy of the report and show the report
as made to be incorrect, and seem further to hold
that the only instences where the statute does not
begin to run against an officlal making & settlement
with the county court are those where he has made
a false settlement and there ls no abailable re-
cord by which the falsity thereof could be reasone
ably discovered tut on the contrary, there has
been by the defaulting officer a concealment of the
true facts, but those cases apply the above rule
to officers after the liabllity to meke the pay=
ment there under consideration has accrued. If
it was the duty of the county treassurer in the in-
stint ecase, to pay this money over to someone at
each semi~annual period when the statute requires
him to "settle” his accounts, then the statute
would begin to run from those periods, but if, as
we have stated here above, his duty to pay over the
money does not come into existence until the end
of his term of office, then the statute of linitae
tions should not begin to run until he has reached
thut date,
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The cases cited by the bondsmen and
above mentioned, anc the three year statute of
limitations preclude a successful prosecution
if such were instituted more then three years after
the time at which the final settlement of the
county treasurer was duve, ii there was no fraud
in the meking of the settlement, and if the re-
cords were avalleble for the county court as the
auditing body, tc determine that the settlement.
as made was fraudulent or incorrect. If the
county treasurer in meking such settlement had
made an lncorrect settlement and had so manipu-
lated his records by falsification or kept a
dual set of records, and the e was no avallable
public records by which the county court could
ascertaln that the settlement as made was false,
the statute of limitatlions would not begin to
run until after the county court had had a
reasonable opportunity, all the facts and ecir-
cumstances considered, to discover the falsity
of the settlement. See St. Jdoseph against
Wyatt, 874 lo. 567, for & summary of the law as
to the last above expression herein.

e do not by this opinion desire to be
uncderstood as in any way excusing the failure
of the county court to r-quire a strict and pro-
per accounting of public funds of the county.
It 1s their duty to protect the county funds.
They are by law created the flscal agents of the
countye They are the guardlens of the proper
hancling of the county funds. It i1s their duty
to faithfully and a:slduously watch over the settle~
nents made by county officlals with the county
a8 1s sald in the last case atove mentioned,
pace 5753
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"The County Court is given the
power to aucit the accounts of
these officers and 1t is made
their duty to examine settle-
wments made by them and, if nece
essary, to hear the evidence of
wiltnesses. A mere examination
of the statements ls not a pro-
ggr performance of their dutye.
hey should see thaet the state-
maents are correct.”

CONCLUSICN,

It is our ppinion tha' the stetute of limie
tation does not begin to run against the county
treasurer and his bondsmen until he has violated
his duty to pay over county funds, and that his
duty to pay over county funds does not spring into
existence until the end of his term of office, abe
sent the other statutory.provisions for the termi-
nation of his office.

Hespedfully submitted,

DRAKE WATSON, ,
Assistant Attorney General,
APPROVED:

J. E. TAYLOR

(Actiﬁg) Attorney Generel,

DW/RV



