
LDaTA'l':IOBSz Limitation does not begin to 
run againat the County !reaaurer 

COlDI'l'Y TBBASUURSz and his bond-n until the end 
ot his t ·erm and breach or duty 
then to pay over tunda. 

March 24th, 1939 

FILED I 
Honorable Paul H. Chitwood 
Prosecuting Attorney 
Reynolds County 
Centerville, Missouri f .6 I 

'"-·· . 
Dear Sir: 

Ve have your inquiry which 1s aa tollowa: 

"On J'une 8th, 1938, a report ot an 
audit made by County E:xam1ners J. B. 
Sandera and L. L. Patteraon. ot the 
State Auditor's ottice, was made or 
all tbe county ott1ces ot Jeynolda 
County, and tiled w1. th the County 
Clerk ot aaid county. 

"The audit covered the period during 
the years 1935 and 1936. It reported 
a shortage or $4,469.45 ot Mr. o. c. 
Lane, Treasurer,.,. and conaiated ot a 
ahortage ot .3.~2.~ ot Jlr. Lane 1 a 
accounts, plus ~.69, representing 
an exceas ot one halt ot one percent 
ot teea illegally retained by him 
tor d1.aburaing the achool moneys ot 
the county tor the year 1936. 

"I have sued Mr. LaDil and hia bonds- . 
men, the American Surety Co. IDe. ot 
Hew York in a civil action here 1n 
the C1rcu1 t Court, to recover this 
amount on the bond. I bave been 1n­
.tormed by the de.tendant Surety Com­
paey, that the principal de .tense 
would be the three year statute ot 
limitations, i.e., that the present 
suit on the bond was not brought 
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until after the three years limi­
tation~ as t hey claim bar red at 
l east hal f of t he alleged ahort­
age . To auatain their point~ they 
c1 te me Se-ction 86~, R. S . Mo., 
1929, which reads as f ollows& 

"WithLn three yearaa 
First, an action against 
a Sheri.ft', coroner Gr 
other ot'ficer, upon a 
liability incurred by the 
doing o£ an act in hie 
official capacity and in 
virtue of his of.fice, or 
by the amiaaion of an of­
ficial duty, incl uding 
the non- payment of money 
collected upon an execu­
tion G? otherwiseJ aecond, 
an aetion upon a •tatute 
f or a penalty or forfeiture , 
where the action is given 
to the party aggrieved, or 
to such party and the state ." 

"lney further cite numerous caaea, 
the principal onea of wh ich are 
Shelby County va 4 Bragg, 135 Mo. 
276, Putnam County vs. Johnson, 
259 Mo.~ 73, Stat e ex rel Bell vs . 
Ya tea, 231 Mo., 276~ and City of 
St. Jo•eph vs~ Wyatt, 274 Mo., 566. 
Also a number of other caaes are 
cited to auatain the po•ition, that 
a suit against an official on his 
bond~ must be institut ed. within thr&e 
years from the date of the breach of 
the bond, shortage or other defalca­
tion complained of, 

v 
"Now according to t he audit report, 
t ha shortages or L~• Lane did not all 
happen at any particular date, but 
continuously over a long period of 
ttme. Apparently the defense does not 
believe their poeition t o b o g ood, or 

.· 
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at least logical. They have filed 
a motion to make the various accounts, 
the amounts taken and the dates or 
the shortage•, along with their de­
fenae of the three year statute or 
11mitationa plea, 

11 It would be impossible to definitely 
give the exact datee or the ehortagee, 
aince the balancea 1n each fund were 
raised or lowered from day to day, 
apparentl y at the will of the trea­
aurer• For the sene varied almost 
daily • For the t~ame reason any euch 
shortages would be next to impoaaible 
to detect, since the treasurer car­
ried . all ftm.da 1n hia varioua book 
balances, in one bank account in Rey­
nol ds County Savi ngs Bank, the county 
depositor y at that time. In my 
opinion the embeszlement, and ahort• 
ages of t!r. Lane were not really com­
plete as to set 1n operation oi' the 
st t.. tute of lim! tation until the laat 
wrongful act .waa finally completed, 
and t he total amount of shortage was 
Cflp&ble of being ascertained. The 
total ahortage or $4, 469,,5, did not 
occur until February 5th, 1937, -when 
the tre&eurer made hia final aettle­
ment when the exact amount of the 
shortage was ascer t ained, and he 
f a11ed to account for, and turn thia 
amount ~ver to hia auoceasor or t h1a 
date , Section 860, R. ·s . Mo., 1929, 
provideaa 

"Civil actions, other than 
t hose for t he recovery of 
real property, can only b-e 
co:r.me~eed within the perioda 
preacribed in the following 
aectione, after the eauae• 
of action shall have aecrueds 
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Provided, that for t he 
purposes of this article, 
t h e cause of action shall 
not be deemed to accrue 
when t he wrong ia doe.e or 
the technical breach of 
contract or dut y occurs, 
but when t he damage re­
sulting t herefrom is aua• 
t ai ned and is capable of 
ascertainment, and, 1f 
more than one item of 
~ amage, t hen the last item, 
s o t hat _ all resulting damage 
may be recovered, ~ fUll 
and complete relief obtained." 

"Also t he followi ng cases are in point 
with this s ection: Fitchner ve. Mohr, 
16 s . w. (ed), 739, and Lewia va . Thomp­
son, 96 s . w. 939 . 

"I do not care to burden you with a 
l engthy diacussion of t he pointa of 
law involved in t his case, but in 
view of t he ~portanee of t his cas e 
to Reynolds County. I would ~ppreciate 
your opinion and advice as to wh i ch o£ 
t he t wo sections of law relating to 
t he a tatute of limi ta tione will govern 
i n t he instant case." 

Repl ying t h ereto, it occurs to ua that your 
question boi led down is t hisa 

When does the St a tute of Limitation 
begi n to run againet the li~ility of 
the County Treasurer and h is bondsmen, 
on account of t he f ailure of the County 
Treasurer to properly- account for atld 
pay over t he funds officially 1n hia 
hands! 

Section 12152, R. s . Mo., 1929, stat es with 
reference to t he duties of the County Treasurera 
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1fHe ahall s.ettle his accounts with 
the co~t $ami-annually- at its 
first and third regular ter.me in 
each year; and at the end ()of' hi. a 
term * * ff- * * * ahall immediately 
make auch se~tlement, and deliver 
to his successor in off ice all 
t hings pertaining thereto, together 
with all money bel onging to the 
countys and at each settlement the 
court shall immediately proceed to 
ascertain, by act~l examination 
and count , t he amount o£ balaneea 
and funds in the banda of such 
treasurer to be accounted f or, and 
to what particular fund or funda 
it appe1•tains, and cause to bet apr"Etad 
on its recorda , in connection with 
the entry of fUch settlement., the 
result of such examination and 
count. lf 

. In t he cas € o£ F1tchner agai nst V.ohr, 16 s. w. 
(2d), 739, the st. Louis Court of Appeals, speaking of 
when the s ta tute of li.mi tat ions begins· t o run, a aid. 
1. c. 74lr 

nrt aeema to U8 therefore, t hat 
the time when thea ta ute begins t o 
operate aga~at a claim under t he 
constitutional and statutory pro­
visions aforesaid,. ia that date 
whe.:w. it has been die covered or made 
known to the public that t h e of­
fic~als or agenta have violated the 
provisions denGuncing the reception 
of deposit when the bank ia 1n a 
fai ling conditiGn or inaolvent.• 



Hon~ Pau1 N. Chitwood - 6- March 24t h , 1939. 

The court theae seems to hol d that the 
petition there under attack which stated that on 
Auguat 31, 1912, the bank became insolvent and waa 
thereupon taken over by the Finance Department and 
by showing that at t hat time the 1nf'orma tion became 
available to tho depositors which char·ged h±m with 
the duty of account, and the statute of limitation 
began to run at that time • . In other worda, the 
statute of l imitation did not begi n to run at the 
date of making of the deposit which, in that case, 
was on April 25, 1922, but did begin to run at the 
date the depositor became acquainted with the fact 
thut the bank was insolvent . 

In Lewis against Thompson, 96 s. w. (2d) , 
938, speaki ng of when the s t atute of limitation 
begins to run, the Kansas City Court o~ A~peala 
speaking of Section 869, L. s . o ., 1929, page 944, 
a aide 

"Under t his section i t has been 
hel d t hat a cause of action has 
accrued when a right exists to 
institute a suit and f or its en­
forcement -r.- ~- ·!:- -r.· ~~ -t~ ~~ -!~ ·t· ->t- * 
11A fundamental rule applie s to 
the construction of all limitation 
statutes , is that t he same may be 
deemed t o begi n to run only when 
t he cause of action ascertained 
accrued to the person as serting 
it and t hat does not accrue in the 
legal sense it comes into bei ng 
and such party has t he right to 
asse~t t he same i n court." 

In that case the question considered was when 
the statut e of l imitation began to operate as to a 
broker's commissions for the sale of a business 
establishment , the value ot which was to be determined 
by an i nventory to be mado after the entering into 
of the contrac t of sale. The court hel d the statute 
to ~gin to run, not fram the date t he contract was 
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entered into, but f r om the date t he inventory 
was made , because at t he latter t ime the amount of 
broker 's commissio~ was thereupon capable of 
ascertainment,say1ng at p e 945: , 

"Until such time plaintiff could 
not lmow the. amount of the compen­
sation to which he was entitled, 
and had no cause of action there­
fore he mi ght assert in court." 

It will be noted that Section 12152, supra, 
U8e s the t erm "settle" s peaking of the duty of the 
county treasurer with reference to hi s semi- annual 
settlement s . That s t a tute requires him to pay 
over t he money of ficial ly i n his hands "at the end 
of h is term*** "• The county treas urer ac ts as 
a reservoir or r eceptacle officially of the county 
funds. There ts no other person to \fhom the county 
treasurer can pay the county funds t e l ongi ng to t he 
county a s long as he hio self i s in office . It d i d 
not oecame t he dut y of the county treasurer to pay 
over the county funds to any other person (except 
of course, funds called for by count y warrant pro­
perl y issued aga ins t t he £unds) unti l the end of 
his term. 

Your i nquiry does not disclose that the 
County Treasurer declined nor neg l ect ed to render 
semi- annual settlements . Under Section 12153, R. 
s . Mo., 19291 cert ain other off ice-rs are required 
to make settlement at each term of t he county court, 
and "pay into county treasury any balance which may 
be due the county * -1:. ~" Section 12154, h . s . llo. • 
1929·, a tatos tha t : 



H on . Paul N. Chitwood - 8- !!arch 24th, 1959 . 

"I.f any person thus chargeable 
shall negl ect or re.fuse to ren­
der true accounts, or s ettle, 
as a.foresa id, t he court shall 
adjust the accounts o.f such de­
linquent , according to the best 
information they can obtain, 
and ascertain the balance due 
to the county . " 

Section 12153, supra, apparently does not 
appl y t o the county treasurer because the parties 
required by that section to make s uch se t tlements 
and bal ances of a ccounts and by it required to 
pay such moneys to the county t re&surer . Subse• 
quent s ections there following rel ate to t he penal ­
ties and liens applicab l e i n s ummary proceedings 
o.f t he county court in adjusting defaulting of­
fice accounts , but seems to refer to proceedings 
directly againet t he o.fficial and not to liability 
on his o.ff icial bond . 

I f the cause of action accrues to the court 
at t he semi- annual settlement called f ar by Section 
12136, then the statute o~ l~tations begins to 
run f rom that date . If by the term "settlement" is 
meant merely t he stati ng of the account and it 
woul d not become the duty of the county treasurer 
to pay over any money to anyone until the end o.f hi s 
term. It mi ght be argued that he has not viol ated 
his off icial duty in not payi ng over the proper 
&lftount until the end of his term.-

I.f A owes a promissory note which is due 
t he f irst day of Jan uary, 1941, A has not v~ated 
h is legal duty to t he payee by declining to pay said 
note prior to January 1, 1941 . It might be A' s 
duty to r ender account to the payee by writing him 
letters at each term when the county cour t convenes 
and s etti ng out all of t he circumstances surrounding 
the note and the payment ther eof, by the fact that 
A failed to do these latter things, would not at i t­
sel f accel erate the due- date of the no~ e. nor woul d 
that f act s t art t he statute of l imi t ations . 

-
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It occurs to us the last above is some­
what of a paralle l to the statutory duties and 

- responsibilities of t he county treasurer whil e 
it is his statu tory duty to make settlements with 
the county court s emi-annually1 ye t does not 
became his duty to pay over the b alance of official 
funds until the end of hi s term when the statut e 
of l imitation d oes not begin to r1.m until he has 
viol ated tha t duty1 which violation must occur at 
t he end of his term by fail ing to pay t he s ame over 
to his s uccessor . 

/ 

The cases in your let t er mentioned as 
cited by t he bondsmen d o hold t hat ~e statute of 
l~itation begins to r un against t he county official s 
when they make settl~ments required by l aw to be 
made by them with the county court , and t he settle• 
ments as made by them sh ow on t he fac e to be in­
correct and also when· t he other public records 
availabl e for the county court to use in checking 

·up the accuracy of t he report ana s how t he report 
as mad e to be incor rect, and seem fUrthen to hol d 
t hat the onl y instances where the statute does not 
begin to run against an of f ici al maki ng a settl ement 
with the county court are t hose vmere he has made 
a false sett lement and t her e is no a~ailable re­
cord by wh ich the f alsity thereo:f could be reason• 
ab l y d iscovered but on t he contrary, there has 
been by t h e defaul ting off icer a concealment of t he 
true .facts, but t hos e case s apply the above rule 
to officers after the l iabil i t y to make t he pay­
ment t here under consideration has accrued. If 
it was t he duty of the county treasurer in the in­
st ... n t c ase , to pay this money over to someone at 
each semi-annual period When t he statute requires 
h im to "aettl eu his accounts , t hen t he tttatute 
would begi n · to rlUl f rom t hose periods, but if, as 
we have stated he r e above,. h is duty to pay over the 
money does not came i nto existence until the end 
of h is term o.f off'ice , t hen the statute of liniita­
t i ons should not beg i n to run until he has r ·eached 
thut date . 

, . ... 4.,:" 
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The cases cited by the bondsmen and 
above ~entioned, anc the three year statute of 
l imitations preclude a successrul prosecution 
if such were instituted more than three years after 
the time at which t he f i nal settl ement of the 
county treasurer Ylas due , i f' the1·e was no fraud 
in the making of t he settlement, and i f the re­
cords were avai l ab le f or the county court as the 
auditi ng body, to determine that the settl ement . 
as rr£de was fraudulent or i ncorrect . If the 
county trea s:urcr in n1aking such settlement had 
made an i ncorrect settl ement and ha4 so manipu­
lated his records by falsifica tion or kept a 
dual s e t of records , and the. e was no avail abl e 
public records by wh ich the county court coul d 
ascertain t hat the settlement a s made was false , 
the sta tute of limitations woul d not begin t o 
run until after the c ounty court had had a 
r easonable opportunity, all the f ac ts and cir­
cumstances considered, to discover the fals ity 
of the settlement . See St . ~oseph agains t 
Wyatt , 2'74 no. 567 , f or a summary of the law as 
to t he last above expression herein. 

~e do not by t his opi nion desir e to be 
under· a tocxi as in any way excusing the .failure 
o~ the county court to r~ qulre a strict and pro­
per a ccounting of publi c funds of t he county. 
It is their duty to protect t he county funds . 
~hey are by law crea t ed the f iscal agents of t he 
county. They are the guardians of the proper 
han611ng of t he county funds . It is t heir dut y 
to faithfully and a aiduously watch over t he settle­
ments made by county of ficials with t he county 
as i s s s i d in the l a s t case above mentioned, 
page 575 & 
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" The Count y Court is gi ven the 
power t o au6.it t he account s of 
t hese offi cers and it is made 
their dut y to examine settl e ­
~ents made by t hem and . if nec­
essary , to hear t he evidence of 
v11 tnesees . A me1 e examination 
of the statements i s not a pro­
per performance of their duty . 
They should see t hat t he state­
ment s are correct . '1 

CO! LUS I ON. 

It is our ppi nion tha t he sta tut e of l imi­
t ation does not begin t o run abains t t he count y 
treasurer and h i s bondsmen until he has viol ated 
h i s duty t o pay over county funds , and t hat h is 
dut y to pay over count y ftinda does not spri ng i nto 
exis t ence until t he end of his t erm of off ice , ab­
s ent the other stututory.provisions f or t he termi­
nation of his office . 

Rempeafull y submi t ted, 

r...r.u 1 f.:I~TSvl:, 
Assi stant Attorney Gener al. 

APPitOVED1 

J . E • . TAYLOR 
{Acting ) At t orney General. 
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