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Lear Mr,. Cherry:

This will acknowledge receipt of your letter of March
3, 1939, in which you request our opinion on the following:

"It has been the policy of thils depart-
ment since the enactment of the Mis-
sourl Motor Vehicle Fusl Tax Act to
allow distributors upon whom the motcr
vehicle fuel tax is levied to deduct
from thelr reports each month the num-
ber of gallons of motor vehicle fusels
sold to agents and employses ol the
United Stutes government. These de=~
ductions must be substantlated by an
exemption certificate, form leo, 1094,
which is supplied by the federsl govern-
ment to 1ts apgents and employees en~
titled to exemptlon. This certificate

- Ho, 1094 1s executed by the person in
the employ of the government and dellivered
to the service atation attendant at the
time of the purchase,

On numerous occesions, service gtation
attendants have refused to accept this
exemption certificate in lieu of the

tax and the federal government has at -
various times flled with this department
elaims for refund of the tax pald on
such purchases. This department has
herctofore included the government claims
in the list of rellef claims recommended
to the aprropriations committee of the
House of Representatives and in the past
an aporopriation has bsen made for the
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payment of the claims, We have on fille

at the present time two claims by the
federsl government ior a total of §lBo,l4.
These claing ure supported by several
hundred of the above mentioned certificates.
Some of these certificutes are uated as

far back as 1932

Buring the 1936 session of Con'ress, there
was passed what is known as the Haden-
Cartwright Bill, (H.R. 1168%7)

In the state of Missourl, we have only
one military reservation on which & post
eéxchange is operated and since the eneact~-
ment of the above mentioned resolution,
the Jefferson Barracks Post Exchange has
made no reports and paid no tax to the
State of Missouri on gasolline sold for
privaete use on the highways of this state.
It seema that the War Department regula-
tions hold that the Missouri motor wvehicle
fuel tex is not a sales tax and that for
this reason the provisicns of the Hsden-
Cartwright Act do not apply.

Agsuming thet the War Tepartment is correct
in that the Missouril motor vehicle fuel
tax 1s not a sales tax, then 1t must be a
tax for the privilege of doing busliness in
the state of Mlgsourl anda the tax ap.lles
to the dlstributors of motor vehicle iuels.
. 1f the tax is a tax on the dlstributor ior
the privilege of operating a business 1in
the state of lissouri, then it would seem
that the federal government has paid no
tax to the state of Missouri and would be
entitled neither to excmption or refund."

I.

First, we will consider your question relstive to the
agents and employees referrsd to in your letter, who claim
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exemptions, or apply for refunds on form certificate No. 1094,
In order to have a legal propositicn, we assurie that those
involved are engeged 1n an essential function of government

and not a business on which the federal rovernment has erharked,
which normally would be taxable. Allen v. Kegents of University
of Georgls 58 3. C&t 980,

With that question behind us, we find that in Cgntral
Trangfer Company vs. Commercial Oil Co. 456 Fed 2nd 400, it 1s
held that the gasoline teax lesvied by Sectione 7796 and 7796
K. 8, Missouri 1929, is an excise tax levied on the right to
engage in the business of selling the gasoline, It is further
held thet the faet said tex is, as a matter of business,
passed on to the buyer does not make it a tax levied against
him, even though the seller is required to post notice to the
effeet that a tax is included in the purchese price, Section
7821 K. S. 1929,

With this holding we agree -in that the statutes above
mentioned levy the tax on the sellsr, not the buyer and as
such 18 an exéise tax. Under this construction, these federal
agents &nd employvees pay no tax levied eagainst them, but only
purchase gasoline and pay a stipulated priee per gallon, to
be fixed solely by the seller, which price happens to include
the tex because the seller has elected to pass the same on
to the purchaser,

If we could adhere to the strict rule that the tax must
be levied a;ainst the buyer before these federal agents and
employees are exsmpt, this guestion would be settlea now, btut
that does not seem to be the case,

In Panhandle 0Oil Company vs, Mississippi 277 U., S. 218,
72 L. Ed. 857, it appesrs that the State of Mississippl by its
laws imposes an exclse tax of one cent per gallon on the priv-
ilegs of engaging in the business of selling gasoline. The
Panhandle 01l Company wes engaged in said business in that
state and in the course of said business sold lerge gquantities
of gasoline to the Cosst CGuard Fleet and Veterans Hospital
at Gulfport. In denying the right of the state to collect
the tax from the Panhandle 0il Company, on that gasoline sold
those agents, the Supreme Court of the United States sald
(citations omitted):

"The United States 1= empowered by the
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Constitution to maintaln and operate
the fleet and hospital, Art. 1, Sec,
&+ That suthorlization and laws en-
acted pursuvant thercto are supreme
tart, ©); and, in case of conflict,
they control state enactments. The
states mway not burden or interfere with
the exertion of national power or meke
it a source of revenue or take the
funds ralsed or tax the means used

for the performance of Federal unc-
tions, The right of the United States
to meke such purchases is derived

from the Constitution., The petitioner's
right to make sales to the VUnited States
was not given by the state and does

not depend on state lewsj 1t results
from the authority of the national
government under the Constitution to
choose its own means and sources of
supply. While Mississipri may impose
charges upon petitioner for the
privilege of mrrying on trade that

is subject to the power of the state,
i1t may not lay any tax upon trans=-
ections by whieh the United States
secures the things desired for lts
governmental purposes.

The validity of the taxes claimed is
to be determined by the practical
effsct of enforecement in respset of
sales of the government. A4 charge

- at the prescribed rate is made on
account of every gallon ecquired by
the United Stetes. It is imuaterial
that the seller and not the purchaser
1s required to report and meke payment
te the state., Sale and purchase con-
stitute & transaction bywhich the tax
1s measured and on whieh ths burden
rests, The amount of money claimed
by the state rises and falle precisely
as does the quentity of gascline so
secured by the Government. It depends
im:ediately upon the number of gasllons,



Mr. hoy Hs Cherry 5= March &, 1939

The necessary operation of these enact-
ments when so construed is directly to
retard, impede and burden the exertion
by the Unit 4 States, of its constitu-
ticnal powers to operate the fleet and.
hospital. To use the number of gallons
sold the United States as a measure of
the privilege tax is In substance and
legal effect Lo tax the sale, And that
is to tax the Unlted Stetes-=to exsct
tribute on its transactions and apply
the ssme to the support of the state.

The exsctions demanded from petiticner
infringe its right to nave the constlitu-
tivnal independence of the United States
in respect ol such purchases remain un-
tramicleds"

The above case was followed in Oraves ve. Texas Corpany 298
U. S. 393, 90 L, Td, 1236, Tt is interestins to note the dig=
senting opinions In these cases to the effect that if the major-
ity opinions be the law, then the Unlted States government is
a privileged customer, who must receive a special reduction in
price for commodities it purchases il anywhere 1in the processing
of seld commodity a tax has been imposed on vne of the processors
and that processor has increassed the price of the product in order
to compensate himaclf for the tax levied egelnst him and whiech he pald,

We would have thought the rule as above announced, to bs
reciprocal, that 1s, the federsl government could noet collect
the one cent tax on gasollne levied by 48 Statutes 764 on the pro-
ducer who, in turn, passes the same on to the seller and thence
to the buyer, when the buyer 1s an agency of the State of Missouri,
At least, this Immunity due to the dual soverelgnty was recognized
in Allen vs, liegents of the Universzity of Georgia, supra, and
Indian Motorcyele Co., vs. U, S, 283 U, 8, 570, 75 L. Ed. 1277, 1%
seems, however, that this rule has been ser: ously questioned in
Helvering vs. CGerhardt 58 S. Ct, 969,.304 U, S. 405, if not over-
turned. At any rate, Congress, perhaps foresecing the rule laid
down the CGerhardt case, expressly provided that tiis federal tax
on gasoline was not to apply on salss made to a state or political
subdivision t hereof I'or use in the exercise oi an essential govern=
mental function, 49 Statutes 10ZE, 20 UsbaU.de 1420,

On this questlon, 1t 1s our opinion that these agents and
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employees of the federal government, when so engaged, are
noct llable to pay the state tax on gasoline, Whers, however,
the tax has besn pald by one of these agents or employees,
there is no suthorization 1ln our law by which it can be
returned,

The Missouri Constitution, Article IV, Section 43,
provides that "all revenue collected and money received
by the State from any source whatasosver shall go into the
treasury, and the Ceneral Assembly shall have no power
to divert the seme, or to permit money to be drawn from
the tmeasuryﬁ excedpt in pursuance of regular apprpriations
made by law." {See also Art. X, Sec., 19}. The legislature,
in Laws of 1937, pege 108, appropriatad funds "To pay the
cleims for refunds of taxes pald on motor vehicle fuels as
provided by law," Therefunds contemplated by this Appro-
priation Aet are thiose authorized by Seectlon 78006 L. S. hic.
1928, A cesusl reference to thils statute is sufficient to
show that the only tiwme & refiund may be pald is wien the
gasoline on which it is clalmed was not used to propel a
motoy vehicle over the highways of this state. Ve think
it will be coneceded that these agents and employees of the
federal government did not so use the gesoline cn which
they claim refunds.

II.

Your next question concerns Jefferson Barracks, an area
which the State of Misscurl ceded to the federal government,
and the liability for tax of those within its confines sell=~
ing gamoline,

This territory was ceded by the State of Missouri to the
United States in 1892 (Fxtra Session Acts 1892, page 16),
This Act reserved to the state, among other things, "the
right to tax and regulate ralilroad, bridge and other corporn-
tions, thelr frenchises and property on said reservetion,"
{This has been & military post since 18826, City of St. Louis
va, Us S, 92 U, S. 462).

In Standard Oil Company vs. California 291 U. S. 242,
78 L, Bd, 775, it is said on this:

"In three recent cases--arlington iotel
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Co. v, Tant, 272 U. 3. 439, 73 L. ed.
447, 49 S. Cte 2273 United States v,
Unzeutea, 201 U, 5, 138, 74 L, ed. 1091,
50 S. Ct. 485~-we have pointed out the
consequences of cession by a State to
the Tnited States of Jurisdiction over
lands held by the latter for military
purposes. Considering these opiniona,
it meems plain that by the Act of 1897
California surrendered every possible
claim of right to exercise legislative
suthority within the Presidio=-put

thet area beyond the field of egsration
of her laws, Accordingly, her gigm
lature could not lay a tax upon transe
actlions begun and eoncluded therein.®

An exceptlon to this rule, however, is when the state
mekes certsin reservations in the ceding sct which do not
interfere with easertlal governmental functions on the re-
servation. Fort Leavenworth R. R. Co. v. Lowe 114 U, S,
586, 29 L, ILd. 264.

We see by the lilssourl ceding aet that ne reservation
was made as to the right of the State to tex sales ol gaso.ine
made on the reservetion.

The Eill mentloned in your opinion request apvears in
23 U.S.C.A. 588, and provides as follows:

"(a) All taxes levied by any State,
Territory or the District of Co umbila
upon sales of gasoline and other motor
vehilcle fuels msay be levied, in the
same manner and to the same extent,
upon such fuels when scld by or through
post exchanges, ship stores, ship service
stores, commisseries, filling stations,
licsensed traders, and other sgimilar
agencies, located on United States
millitary r other reservations, when
such fuels are not for the exclusive
use of the United States. BSuch taxes,
so levied, shall be paid to the proper
taxing authorities of the State, Terri-
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tory or the Diatrict of Columbia, within
whose borders the reservetion afi'ected
may be located,

() The ciiicer in char;e of such reser-—
vation shall, on or before the [ilfteenth
day ¢f eaeh month, submit & written state~-
ment to the proper taxing authorities of
the Stete, Territory or the District of
Columble within whose berders the resers
vation is located, showing the amount of
such motor fuel not sold for the exclu-
sive use of the United States during the
preceding month,"

Prior to 1892, tie State of Missourl had the right to
leglslate concerning this reservation on any subjeet so long
as 1t 4did not interfere with essentlial governmental functiona
in doing so, Thus, at that time, 1t could have imposed any
tax 1t saw fit on property or transactions taking place on
saild reservation, if within the above limitation. By the
Aet of 1892, the state released this area from its contreol,
except for the reservations designated in the Act. Under
the den=-Cartwright RBill 23 U,3.C.A. 558 Congress returned
& certaelin portion of that which the state released by the
Act of 1892, that is, the right to colleect the tax upon
"gales of gasoline”™ made on the reservation.

You state that it is contended that Congress used the
phrase, "tax upon the sales of gasoline®, in a technical
sense, neaning that before the wtate of ilssourl can collect
the tax upon gasocline sold on the reservation, sald tax
must be a sales tax. Circular Ho, 58 issued by the War
Lepertment over the signeture of the Honorable Malln Craig
on Septembsr 8, 1936, In para. 5, seens to Indlcate that
that is the iar Uspartment's contentione.

We can not agree to this construction. Congress, when
it passsed the Hudeén-Cartwright Ri11l, presumably knew that
military and other reservations were located throughout the
United States and that all states do not levy their gasoline
tax in the same mammer. ITue to this, Congress must have
intended the Act to apply to all states alike, irrespective
of any particular mode in which a state might levy its gasoline
tax. Neither does the Honorable Homer Cummings, in his
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opinions (38 Atty. Gen, Op. 519=522) apply any such strict
construction., That officer also remarked at page 521:

"It lies with the territorial govern-
ment and its appropriate offleers to
construe 1ts laws and to determine
whether or not under them taxes are

to be levied upon sales by or through
such agencles located on such r eserva-
tions of motor vehicle fuels which ar.
not for the exclusive use of the United
States,”

Hotwithstanding the contention of the War Lepartment,
we are now advising you, as the taxing autharity of gasoline
in this stete, that as construed by the Supreme Court of
the United States, the tax on ﬂasoline a8 levied by the
State of Missourl is & "tax upon the sales of gasoline",

As pointed out in Part I of this opinion, the gasoline tax
in Missouri 1s strictly spesaking an excise tax, but this
ruls does not cobtaln when applied to agencies and instru=-
mentalities of the federal government.

, In Panheddle 01l Company ve. Misslssippi, supra, the
ecourt in eonstruing the law of Mississippi, which levied
that state's gasoline tax in almost the ldentical language
as does Missouri said:

"To use the number of gallons sold

# % # 3 as 8 measurs ol the privilege
tax 1s in substance snd legeal effect
to tex the sale".

As wes said in Gregg Dyeing Coa vs, Query 286 U, 8. 472,
76 L, BEd., 1232 the Supreme Court regards subatance end effect

rather than form in determining what kind of tax has been levied,

It is, therefore, our opinicn that all gasoline sold
within the conflnes of Jefferson varracks, when .not sold fer
the exclusive use of the United States, is subject to the
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tax levied on gasoline by this state to be paid as Congress
directed in the Haden~Cartwright Bill.

liespectfully submitted,

LAWHENCE L, BRADLEY
Assistant Attorney General

APZROVED?:

ToW. BUFFINGTON -
{Acting) Attorney Geneial
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