
COtnfTY BUDGET : County Clerk cannot be 
compelled to draw warr·ant 
on 1939 funds for 1938 
debt , where there is no 
surplus . 

Febr uary 16th, 1939 . 

hon. Paul N. Chitwood• 
Prosecuting attorney, 
heynol ds County, 
Centerville , 1.:issouri . 

Dear Sir : 

This will acknowl edGe receipt of your 
l etter of February 7th, 1939, wh ich is as 
f oll mn ·: 

"The fo llowing cop~ of a county 
court order n1ade at the Febr uary 
term, (vebr uary 7 t h , 193 8) is as 
f ollows : 

"Now at t his time t he court 
takes up the matter of appoint ­
ment of a Deputy State Hea lth 
Commissioner for Reynol ds 
County as au t hori zed b y sect ion 
9025, Laws of ~issouri , 1933, 
page 271, _and after due consi­
deration of sai d matter a ni 
the court being f ully advised 
appoints Dr . J . R. Pyrtle t o 
sai d off ice for a period of 
one year at a fixed sal ary of 
~400 per year * * * *" 

An opinion from your office s evera l 
months ag o among other ma tter s , pro­
vides t hat the County Physician i s 
a County Officer , and t hat h is salary 
warrant is to be written upon t he 

unds i n class number 4 , of t he County 
;·udg et Laws . 

---
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In t he instant caae1 it appears f rom 
the County Court recorda that 
nothing was appropriated in this 
class with wh ich to pay t he 
County Physician, or rather De-
puty State Health Commissioner. 
aa t he statute terma him. It 
f'urther appears that at t he pre­
sent t erm of t he County Court 
(the preparing of the budget for 
1939, being th e most important 
business) nothing is being appro­
priated in this f'unds for the pay­
ment of' Dr . Pyrtle's account which 
has been filed and approved. 

Mr. Lloyd Hill, t he new County Clerk 
of' this County has refused to take 
any part whatever in the wr1 ting 
of a county warrant on Class NO. 4 , 
of the 1939 budget, (when completed) 
for the r&aaon t hat he contend~ t hat 
the county is in anticipation of law 
on a cash cash basis and that war­
rants should not be written with which 
to pay indebtedness f or paat years 
unless there is a surplus l of't over, 
which is not t he f act in this case. 

Kindl y let me know your opinion at 
your earliest convenience as to 
what remedy may be had, if arq, com­
pelling t he County Clerk to write 
a warrant to t he Dr . for his aer­
vicea . " 

The question is as we aee itJ May a warrant be 
drawn on the 1939 budget and funds to pay an obli­
gation i ncurred 1n 1938, when there is no surplus 
i n 1939 funda? This opinion will be confi ned 
strictly to that question and is 1n no way to be 
construed as ru1~ whether or not an officer 's 
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salary can be paid at all i f he fai l s to file his 
estimate (See . 6, Laws of 1933, P • 344 ) # or t he 
court fails or refuses to appropriate an amount 
in Cl ass Four to pay him (Sec . 5, Laws of 1933, 
P • 344) .. 

In Kansas City, Fort Scott and f,Yemphi s 
Railroad Compan,- v . Thornton, 152 1. o . 570, 575, 
t he court on a similar question, said: 

"Under these provisions of t he 
Constitution warrants may be 
issued to the extent of the re­
venue provided for the year in 
which s uch warrants were 1aaued, 
and t he warrants so issued each 
year must be paid out of t he re­
venue provided and collected for 
that year . I f t he revenue col­
l ected for any year for any reaeon 
does not equal the revenue provi­
ded for that year a nd hence is 
not sufficient to mee t t he war­
rants i ssued for t hat year, t he 
deficit thus oauaed can not be 
made good out of t he revenue pr o­
vided and collected for an7 other 
y ear unti.l all t he warrants drawn 
and debts contracted f or such 
other year have been paid , or in 
other words , only the surpl us of 
revenue coll ected for any one year 
can be applied to the deficit of 
any other year . Thus ea-ch year ' s 
revenue is .made applicable , first , 
to t he payment of t he debts of t hat 
year# and secondl y , if t here is a 
surplus any year it may be appl ied 
on t he debts of a previous year . " 

The constitutional provisions referred to by 
t he court in the Thornton ease are Section s 11 and 12 
of Af:ticl e 10. Of course , now t her e is a l imitati on 

: 
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of ni nety percent on t he amount of t he antici­
pated revenue which t h e court may spend. (Sec . 
4 , Laws of 1933, p . 34 3 ). 

Under this case it is clear t hat .funds 
r a ised t o pay t he obligations for t he year 1939 
cannot be appl ied to the payment o.f t he debts o.f 
a prior year, unles s ther·e is a surplus in t he 
1939 funds . You state in your let ter t hat no 
such surplU8 exists. 

Any debt contracted in t he year 1938 
must be pa!.d by a warrant dravm on that year 's 
revenue (or t he surplus of another year),. 
This is to be s een by what is said in t he Thorn­
ton case 1 . c . 575, where t he court held that 
the cons titution made "each year 's revenue ~(~~ 
ap~licable ~Hn~~ to the payment o.f the debts of 
t hat year. • 

With r espect to compelling the county 
clerk to draw and attest the -.rrant i n question 
we direct your a t tention t o the last paragraph o.f 
Section 8 , Laws of 1933, P • 345, 346, providing 
that : 

"Any order o:f t he county court of' 
any county authorizing and/or 
directing the issuance o.f any war­
r ant contrary to any provision of' 
t h is act sh•l1 be void and of' no 
bi nding force or e.ffect J and any 
~ounty cl erk, county treasurer, or 
other o.f.ficer, participating 1n the 
i s suance or payment of any such 
warrant shall be liable therefor 
upon his official bond. " 

This would also be true of any such order 
violat ive o.f t he constitution. 
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It needs no citation of au t hority to 
establish that no proceeding could be instituted 
against the county clerk to compel him to do that 
which the cons t itution and laws aay shall not be 
done . 

CONCLUSI ON 

Therefore. it is our opinion that a 
county clerk cannot be compelled to draw and attest 
a warrant on 1939 f'lmds to pa~ a debt incurred f or 
t he year 1938• when there ia no aurplue 1n said 
1939 f'unds . 

APPROVED: 

(Acting ) Attorney General. . 

LLB &RV 

hespectrully s ubmitted. 

LAWREN1...E L. BRADLEY, 
Assistant Attorney General. 


