
How to pay debts of past years and method 
to determine validity thereof. 

February ~11 1939 

Honorabl e Marvin s. Ca nnichael 
Associ a t e Judge_ Nodaway County Court 
Maryville_ Missouri 

Dear Sirz 

This will acknowledge r eceipt ot your lett er of Feb­
ruary 111 1939 asking our opinion on the tollowingc 

"(1) Vlha t authority. 1f any. and how is the 
present county court to pay unpai d bills .for 
t he years 193'7 and 1938! 

(a) Bills tha t were contracted after 
t he years estimated r evenue was ex­
hausted? 
( b ) Bill s tha t wer e allowed by the 
old court but no warr ants \vritten? 

(2) .. oul d i t be f'itting and proper for the 
court to approve all such b11ls even though 
t hey ar e not paid at t he present time?" 

(1) 'l1i1ese unpai d bills fo r t h e years 1937 and 193'8 ar e 
to be paid out of -the r evenue provided fo r those years, or t he 
sur pl us r evenue of' another year. This i s t he holding in Kan­
sas City. Fort Scot t and Uemphi s Ry . Co . v . Thornton 152 Mo . 
570, 575 ,--her e it is saidz 

"* * * Under these provis ions of the Con et itup 
tion• ( Sections 11 & 12 in Article 10) war rant s 
may be issued t o t he extent of the revenue pr b­
vided for ~e year in which suCh warrant s wer e 
is sued, and t he warrants so issued ea ch yend 
must be a apd out of the revenue proVIaid a 
Coli'ecte or -"tlia t :yrar. tr tl'ie r evenue col­
l ected ?or-aDy-yeir or any r easop does not 
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I ., 
equal the revenu(Y' provided for that year 
and hence is not sufficient to meet the 
warrants issued for that year, the deficit 
t hus caused can not be made good out of the 
revenue provided and collected for any other 
year until all the warrants drawn and debts 
contracted for such other year have been 
paid• or in other words• only the surplus 
of revenue collected for any one ¥ear can 
be applied t o t he deficit of any other year. 
Thus each thar 1 s r evenue is made applicable, 
1'Irat, to e pa~ent of ttie--ai'Dts of tnat 
year, and SiCondY, l fthere Is !. ~¥lUi'"" 
any year ll may be applied on-nie deb s of 
~ pr evious year . 

This ClAse fu rnisi.es authority and mode for the par .!:ent 
of these county debts. 

The me chanics for r.taking said payrr.ent s out of subsequent 
surplus funds i s discussed in State ex rel v. Johnson 162 Mo. 
621. The cour t there ha d three quest ions before it. The first 
concerned the application of the surplus of one year t o the 
deficit of another year . This does not concern us since the 
case here tofore cited adequatel y answers that question . 

The aecond question was as follows, l.c. 628: 

•rf so, what i s the lawful method of appl y­
ing such payment! Must the warrants be pa id 
in the order of their presentation and r egis­
tration, or are they payable r ro rata to all 
the outstanding indebtedneast" 

The court 1n an swer to this aa1d l.c. 331& 

"·:~ ::· ~~- We conclude t hat this surplus, after 
t he current expenses for the years * ·!~· * * 
had all 9een pai d , at once became subject to 
t h i s general statute, section 3166, Revised 
Statut es 1889 , ( nou sec t ion 121Z9• Revised 
Statutes ·1929 ) wh ich provide s a just and equit­
able rul e f or t he payment of t he debts of the 
counties. The pr eferred right of payment 
a ccording t o re~is tration is not taken away 
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f'urther than the changed c ondition wrought 
by the Constitution requires, and when the 
Constitution is read into and with this sec­
tion, it merely changes the order o.f payment 
so. that the funds provided for each year's ex­
penses is primarily the fund out of which war­
rants drawn for those expenses are to be paid 
according to their pr ese.ntation and registration 
1n that yeu-., and when they are all paid and a 
surplus, as 1n thi s case, remains, then it is 
appl~cable to unpai d .warrants or for.mer years 
and aection 6771., Revised Statutes 1899, ( Sec­
tion 12139 R. s. 1929) provides t he rule of 
priority jus t a s i t d i d before its modification 
by t he Constitution of 1875* and t he surplus is 
not t o be distributed pro rata." 

The t hird questi on was a s follows l.c. 628: 

"If suc h surplu ~ i s so applicable and if 
payable in t he order or their r egiatration, 
i s i t the duty of t he treasurer to so pay 
t hem or must t he county court .first distri- , 
bu te the fund for the pa)'Jilen t of aueh warrants 
before the treasurer can pay any of such war­
rants for past years' indebtedness!• 

The court in answer to this aaid l.e. 633a 

•rt wa s not at all necessary for the c ounty court 
t o make any further appropriation of the fUnd be­
fore the treasurer coul d pay relator's warrant 
out of this surplus. 'fhe court is required to dis­
tribute the current tax into the diff erent funds 
ea ch year. and· may; 1n prope.~ cases, transf-er 
moneys from one fund, when not needed, to another 
t hat is i n sufficient, but atter all the warra.nts 
for any year have been paid there 1a no provisi on 
of law f or distributing this eUJ"plus into diffel't­
ent funds, but it is i n the bands of the treasur­
er, a s an executive of f icer, charged by t he stat­
ute wi th t he duty of di sbursing the fUnds on war­
r ants drawn by the county court; and a ::; the war­
r ant s have been drawn, nl l he has to do is to pay 
t hem in the order of t heir r egistration whenever 
he has money enough to take up a warrant ·:1- * * -:~ '1 
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(1-a) Any. debt incurred after the years estimated 
revenue was exhausted, i s void and t he c ounty cannot pay the 

·~· 
Ar~icle 10 Section 12 of the Kissour1 Constitution pro­

vides , • uo county * -~ * * of the Stat e shal l be allowed to be­
come indebted in any manner or for any purpose to an amount ex­
ceeding in any yeur t he income and r evenue provided for auch 
year, u exeept., of cour~te, the indebtedneaa on bond issues aaaent- · 
ed to by a two- t h irds majority to the voter•• 

In Clarence Sp . School Diat . v . School Dist. Ko. 67 • 107 
s . w. (2d) 5, 7 (Mo . Sup.) it is sa1dt 

•under ~~ secti on ( section 12. art . 10) ~ * * 
(defendant1 mi ght anticipate the revenue collect­
~ and to be oollected, tor any given year, and 
eonti&Ct-aeota for ordinary current expenses, 
which woul d be binding ·~ .. * to t he extent of the 
r evenue frovided fpr that iiar,, l7'Ut not Iii exc'iii 
of it. " Our ltalies.,.--,a ure to collect during 
any rear a.ll taxes levied therefor does not in­
validate debts w~ch were within tbe amount levied 
when contracted. ~:· * * ~" 

There is now a l imitation of ninety per cent on the amount of anti­
cipated revenue which may be spent. (Section 4, Laws 19~, page 
343). 

Applyin3 t he a bove it is ev1~nt 'that any debt contr acted 
by a county which mu.ke a the counties \Thole indebtedness· incurred 
in that year exceed ninety per cent of the anticipated r evenue 
for said year, i s void and illegal and not a binding obligation 
on the county and i s not to be pai d by t he count7• In ascertain­
ing t he validity of such a debt, it shoul d be borne 1n mind that 
t he indebtednes s is incurred at the time the contract is entered 
into , and not when the ~arrant is issued therefor. Trask vs. 
Livingston County 210 Mo. 518 ; Clarence School Dist. case , supra. 

' 

(l-b) - (2) The items cov~red by theae questions may· be 
approved by the court and paid b7 a warrant drawn upon the r evenue 
provided for the year the debt was incur red, even though t here is 
no funds to pa 7 aaid warrants on band. Of course there is a limi­
tat ion on t~s. in t hat, i f any of aaid debts are void, under the 
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law heretofor e set out they may oot be paid. 

These deb.ts must be paid by warrant drawn on the funds 
provide d for the year in YJhich the de·bt was incurred , because 

, i n Kansas City, Fort Scott and Memphis Ry. Co. v. Thornton, supra, 
it i s said that t he constitution makes "each year's revenue * * * 
* * * applicable, - first , t o the payment of the debt s of that year, 
and secondly, if there i s a sur plus any year it may be appl~ed 
on the debts of a pr evious yea r." Thus 11 thereare any funds 
on hand, eollected f r o1.. delinquent taxes, for the yeu 1n which 
t he de bts wer e i n cur r ed they mus t be applie d to these debt·•• and 
it necessarily follows t hat i n order t o do this the warrant must 
be drawn on that years r evenue . 

Anot her way which t he county may pay the valid debts ot 
1937 and 1938, i f there is no lil~elihood of the same being re­
tired out of surplus f unds f r om other yeara is• after said debts 
r..ave been reduced to judgment, vote bonds to pay s·aid judgment 
1ndebteenEttJ s . ( Article 7, Chapter 15 R .• s. Mo. 1929). 

CONCLUSI OB 

Therefore, it i s our opinion that unpaid county debts for 
years prior to 1939 may be paid out of surplus revenues of other 
years, if any (or b.1 bond issue after reduc~1on to judgment) , it 
s.a1d debts are valid and bi.nding obligations on the county. That 
any claim on the county for such a valid debt ehould be allowed 
by the court and a warrant drawn, in payment thereof, on the tunds 
provided for the year in which said debt was incurred, even though 
there are no funds on h~ for the payment of said warrant s . 

:APPROVED & 

J . w. BUFFI U'GTON 
(Act i ng) Attorney General 

LLBIWW 

Respectfully submitted• 

LAWR.c.:NCE L.. BRADLEY 
As sistant Attorney Gener ·al 


