COUNYY BUDGEY': How to pay debts of past years and method
to determine validity thereof.

February <1, 1939
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Honorable Marvin S. Carmichael
Assoclate Judge, Nodaway County Court
Maryville, Missourl

Dear Sir:

This will acknowledge receipt of your letter of Feb-
ruary 1ll, 1939 asking our opinion on the following:

"(1) What authority, Af any, and how is the
present county court to pay unpaid bills for
the years 1937 and 1938%

(a) Bills that were contracted after

the years estimated revenue was ex-

hausted?

(b) Bills that were allowed by the

old court but no warrants written?

(2) would 1t be fitting and proper for the

court to approve all such bills even though
they are not pald at the present time?"

(1) 4nese unpeid bills for the years 1937 and 1938 are
to be paia out of -the revenue provided for those years, or the
surplus revenue of another yeare. This 1s the holding in Kan=
sas Clty, Fort Scott and Memphls Ry. Co. ve. Thornton 152 Mo.

670, 575 vhere it is said:

"% # % Under these provislons of the Constitu~
tion, (Sections 11 & 12 in Article 10) warrants
may be issued to the extent of the revenue pro-
vided for the year in whieh such warrants were
issued, and the warrants so issued each year
must be d out o? the revenue provided a

collecte oar. revenue col-
Tected for an: any yaar r auy reason does not
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equal the revenue provided for that year
and hence 1s not sufficient to meet the
warraents issued for that year, the deficit
thus caused can not be made good out of the
revenue provided and collected for any other
year until all the warrants drawn and debts
contracted for such other year have been
pald, or in other words, only the surplus

of revenue collected for any one gear can

be applied to the deficit of any other year.
Thus each ear's revenue is made applicable,
Tirst, to tha gaiment of The debts of that
con

year, and re 1s & igﬁelha
any year it. may i applIea s of

a previous years

This case furnis:es authority and mode for the payrent
of these county debts.

The mechanice for making sald payrents out of subsequent
surplus funds 1s discussed in State ex rel v, Johnson 162 Mo,
621l. The court there hsd three questions before it. The first

concernec

the application of the surplus of one year to the

deficit of another year. Thls does not concern us since the
case heretofore cited adequately answers that question.

The second question was as follows, l.c. 628:

"If so, what is the lawful method of apply-
ing such payment? Must the warrants be paid
in the order of thelr presentation and regis-
tration, or are they payable »ro rata to all
the outstanding indebtedness?®

court in answer to this said l.c. 331

Wi & % We conclude that this surplus, after

the current expenses for the years # * #

had all been pald, &t once became subject to
this general statute, section 3166, Revised
Statutes 1889, (now section 12139, Revised
Statutes 1929) which provides a just and equit-
able rule for the payment of the debts of the
counties. The preferred right of payment
according to recistration is not taken away
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further than the changed condition wrought

by the Constitution requires, and when the
Constitution 1s read into and with this sec~
tion, it merely changes the order of payment

so that the funds provided for each year's ex-
penses is primarily the fund out of which war-
rants drawn for those expenses are to be paid
according to thelr presentation and reglstration
in that year, and when they are all paild and a
surplus, as in this case, remains, then it is
apprlicable to unpaid warrants of former years
and section 6771, Revised Statutes 1899, (Sec-
tion 12139 Re Se 1929) provides the rule of
priority just as it dic before its modification
by the Constitution of 1875, and the surplus is
not to be distributed yro rata."

The third questlion was as follows le.ce. 628:

"If such surplus is so applicable and if
payable in the order of thelr registration,

1s it the duty of the treasurer to so pay
them or must the county court first distri-
bute the fund for the payment of such warrants
before the treasurer can pay any of such war-
rants for past years' indebtedness?"

3
The court in answer to this said l.c. 633:

"It was not at all necessary for the county court
to make any further appropriation of the fund be-
fore the treasurer could pay relatort's warrant
out of this surplus. The court is required to dis-
tribute the current tax into the different funds
each year, and may, in proper cases, transfer
moneys from one fund, when not needed, to another
that 1s insufficlent, but after all the warrants
for any year have been paid there 1s no provision
of law for distrivuting this surplus into differ~
ent funds, but it is in the hands of the treasur-
er, as an executive ofiicer, charged by the stat-
ute with the duty of disbursing the funds on war-
rants drawn by the county court, and a: the war-
rants have been drawn, all he has to do is to pay
them in the order of their registration whenever

=

he has money enough to take up a warrant 3 i # ="
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(1-a) Any debt incurred after the years estimated
revenue was exhasusted, ls void and the county cannot pay the
S8Mme

Article 10 Section 12 of the Missourl Constitution pro-
vides, "o county i # # # of the State shall be allowed to be~-
come indebted in any manner or for any purpose to an amount ex-
ceeding in any year the income and revenue provided for such
year," except, of course, the indebtedness on bond issues assent-
ed to by a two=thirds ma Jorlity to the voters.

In Clarence Spe. School Dist. ve. Sehool Dist. No. 67, 107
Se We (2d) 5, 7 (Moe Sup.) it is sailds

"Under this section (section 18, art. 10) =« % *
(defendant) might anticipate the revenue collect-
ed, to be 2%1&3235%; for any given year, and
contract debts for ordinary current expenses,
which would be binding = # # to the extent of the

revenue vided for that year, but not 1n excess
of B." f%%?"!?:i!%%.i Fn!iuro to eollect during

any year all taxes levied therefor does not in-
validate debts which were within the amount levied
when contracted. i * # #"

There 1s now a limlitation of ninety per cent on the amount of anti-
cip?tod revenue which may be spent. f;ootion 4, Laws 1833, page
S543)

Applyings the above it is evident that any debt contracted
by a county which mukes the counties whole indebtedness incurred
in that year exceed ninety per cent of the anticipated revenue
for said year, is void and illegal and not a binding obligation
on the county and 1s not to be paid by the eounty., In ascertain-
ing the validity of such a debt, 1t should be borne in mind that
the indebtedness is incurred at the time the contract is entered
into, and not when the warrant is issued therefor. Trask vs.
Livingston County 210 Moe. 5183 Clarence Sechool Dist. case, supra.

(1=b) - (2) The items covered by these questions may be
approved by the court and paid by a warrant drawn upon the revenue
provided for the year the debt was incurred, even though there is
no funds to pay said warrants on hand, Of course there is a limi-
tation on this, in that, if any of sald debts are vold, under the
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law heretofore set out they may not be paid.

These debts must be pald by warrant drawn on the funds
provided for the year in which the debt was incurred, because
.in Kansgs City, Fort Scott and Memphis Ry. Co. v. Thornton, supra,
it is said that the constitution makes "each year's revenue # # #
# % # applicable,- first, to the payment of the debts of that year,
and secondly, if there is & surplus any year it may be applled
on the debts of & previcus yeare® Thus if thereare any funds
on hand, collected fro.. delinguent taxes, for the year in which
the debts were incurred they must be appllied to these debts, and
it necessarily follows that in order to do this the warrant must
be drawn on that years revenue.

Another way which the county may pay the valid debts of
1937 and 1938, 1f there is no lilrelihood of the same being re-
tired out of surplus funds from other years 1s, after sald debts
have been reduced to jJudgment, vote bonds to pay sald judgment
indebtecness. (Article 7, Chapter 15 R. S. Mo. 1929).

CONCLUSION

Therefore, it is our opinion that unpaid county debts for
years prior to 1939 may be pald out of surplus revenues of other
years, if any (or by bond issue after reduction to judgment), if
said debts are valld and binding obligations on the countye. That
any claim on the county for such a valid debt should be allowed
by the court and a warrant drawn, ln payment thereof, on the funds
provided for the year in which said debt was incurred, even though
there are no funds on hand for the payment of sald warrants,

Respectfully submitted,
LAVRENCE Lo BRADLEY
hAsslistant Attorney General
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(Acting) Attorney General
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