
FUNDS: State ~reasurer entitled to transfer only that 
part of Grain Inspection Fund under Sec. 13360, 
R. s. Mo. 1929, which is in excess of $30,000. ~ 

August 17, 1939 

Honorable J. w. Buffington 
State Warehouse Co issioner 
J efferson City, ~iaaouri 

Dear Mr . Buttinston: 

F' LEG I 

j_j_j 
We wish to acknowledge your letter or August l~th 

wherein you state as follows: 

"Section 13a60, Missouri Revised Statutes, 
1129, proTides that all tees and mone7 
receipts earned by the Grain Department 
and paid into the State Treasur7 mouthl7 
are and stand reappropriated as a special 
fund of the Grain Department, and at the 
end of each biennium all such funds r emain­
i ng in the hands of the Treasurer in excess 
ot $30,000 should be transferred to general 
reTenue. 

"There is a Session Act, Laws 1933, Page . 
615, relatiTe to the trans~er ot the funds 
ot nuaeroua departments of the State which 
receiTe receipts by way or tees, wherein 
such session act the balance remaining in 
such special fUnds at the end or each biennium 
ia t r ansferred to general reTenue. 

"It the Session Act is held to apply to the 
Grain Department, then some contusion ariaea 
as to Just \'Ala t was intended bJ the Session 
Act wi th relation to the Grain Department's 
funds . 

"At the end ot the 1937-1938 b1eD.D1um the 
Grain Department had to its credit which b7 
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the statute had been reappropriated to 
it, the sua ot t •9,121.41 which the Treasurer 

_ propoaes to transfer on or about August 20th 
next to general revenue. My contention is 
that the Tr easurer is entitled to tranater 
olllJ that part of such tund whic.b ia in ex­
cess ot $30,000. 

"Will JOU ldndly g1 ve me your opinion on this 
iasue at your very earliest con~enience?" 

Under date ot lloTember 1', li3'1, this departaot 
rendered an opinion to Honorable Robert w. W1Dn, State Treasurer, 
wherein it waa held that the Grain Inapection Fwld, together 
with titty-two other State funds, would at the end ot the bi­
ennia, aa8Uiling all warrants on saae had been discharged, be 
required to tranater and place to tM credit or the ordinal'J' 
revenue tund ot the State Treasurr the unexpended balances re­
ma1n1Jl8 in s aid tude. 

The conclusion above reached was bot toaed upon our 
interpretation ot Laws ot Missouri, li33, Section 1, page •15, 
which provides in part a a tollowa: 

"All tee a, tunda and mone,-a from wha tao~ 
ever source received by any department, 
board, bureau, commiaalon, inat1tution, 
otticial or agenCJ ot the state goTernaent 
by virtue ot any l aw or rule or regulation 
made in accordance with any law, shall, by 
the off icial authorize4 to receive same, 
and at sta~ed interv~s. be placed in the 
state treasury to tbe credit ot the particu­
lar purpose or fund tor which collected, 
and shall be subJect to appropriation bJ 
the General Aaaembl7 tor the particular pur­
pose or fund tor which collected during the 
biennium in which collected and appropriated. 
The UDexpende4 balance remaining in all such 
f Uilds (except such unexpended balance a a •1 
remain in any tund authorized, collected and 
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expended b7 Tirtue ot the provisions ot 
the Conatitutioa ot this State), shall at 
the end ot the bieDnlum and atter all war­
rants on same have been discharged and the 
·appropria\ioa thereof has lapsed, be trans­
ferred and placed to tbe credit ot the 
ordinary revenue tund ot the state by the 
state treaaurer." 

You state that at the end ot the 19~'1-1938 bienniUil 
the Grain Depart ment had to its credit the sum ot $49 ,121.6a, 
which the Treasurer proposes to shortly transfer to tlw 
general revenue. Tour contention is that the Treasurer is 
entitled to t ransfer onl7 that part of such fund which is in 
excess ot t3o , ooo.oo , in Tiew ot Section 13360, R. s . Mo. 
1920, which proTides in pan thatc 

"Al.l tees collected shall be turned into 
the state treasurJ, and all tees so turne4 
into the state treasury from the inspection 
and weighiJl8 of grain are hereb7 re-appro­
priated to the warehouse commiaaioner for 
t he purpoae of paying a~l salaries and ex­
penses necessary for iJLs-pecting and weighing 
grain. and paying all other expenaes incurred 
in the adainistration ot the department . * * * 
Provided. however, that at the end ot ea.oh 
biennial period all money remaining in s aid 
tund in exoeaa. of thirty tho\lsan4 dollars 
shall be t ransferred by the state treasurer 
1~to and become a part of ·the general reTenue 
tu.nd." 

It i s a well established rule of statutor7 constr uction 
that the primary rule is to determine the intent of ~he Legis­
lature in enacting a statute (State ex rel. Amer1c~ Asphalt 
Root Corp. v. Trimble, .. s. w. (2d ) 1103, 329 Mo. •95), and 
to give effect to such legiSJ.atiTe intent (.State ex rel. 
Lentine v. Board of Health, 65 S. W~ (2d ) 943, 334 Mo- 220). 

In order to arri~e at the 1nthent ot t4het~gialatU:~-~a ~ 
the passage ot the Session Act • we ave un er o.a.en an e.-.cwu.a -

.. 
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tion ot the atatutorT pro~ialona applicable to all boards, 
bureaus, departm•nts, oomaisa1ons, etc., witll respect to 
the disposition of tees and receipts collected by each ot 
them, and have found that all are required to tuna. o~er 
their respective receipts into the State Treasurr, where 
such tees and re~eipts are set up aa .a particular ~d to 
the asency paying in such receipts. 

It ia obTioua, therefore, that the portion ot the 
Session Act trom ita beginning down to the word "collected" 
in the eipth line, which provides tor paJilent of' tees in'o 
the treasury to the credit of each respective fund, ls need­
leas and unnecessary to the Act. 

Rxamiaatien fUrther reveals that seven of such 
agencies are required to pay their respective receipts into 
the treaaUJ' and it is directly credit-ed to the general 
rev.enue tun4. Here, again, the proTiaioa in the Sesatoa 
Act as to tranat'er ot funds to general revenue is needlesa 
as to thoae agenci•s having such proTiaion prior to the 
passage ot the Session Act. 

The remaining agencies, however, save aad exoeRt l!!!, 
grain Depart.Jaent ., had no prov1aiou. ot any """idid tor tra.nater 
ot tunds from each agency' a special tuad to general revenue 
a\ the end ot the 'b1eDil11Ul. The Grain DepartmeJLt, under 
Section 13Seo, aupra. it is to be no~ed, is required to turn 
over to the State Treasury all ot its receipts which atancl 
reappropriated tor operating coats ot the departJDent, aJLd 
at the e~d ot each biennium there standa reappropr iated to 
the department by legislative act any and all or the depart­
sent's receipts for the bleun.iWD reaaWng in such tund up 
to and including the amount ot t 3o,ooo.oo, and tranater 1a 
provided tor to &enere.l revenue tar a117 amount remalDili8 in 
the department' s fund 1n e:xceas ot 30, ooo. oo. · 

It is readily eTide-nt, thererore, that the purpoae 
and intent of' the lawmakers 1n enacting the session Act waa 
to provide for transfer of funds from the special tund to 
the general reTenue fund with respect to tbose agencies which, 
up to the time of the enactment ot the Sesaion Act, didn't 
have any prov1alon tor such transf-er of' tuDda. · 
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The courts have frequentl7 held that statutes should 
receive a sensible construction, such as will effect the 
legislative 1nten~1oa, and if possible so as to avoid an 
unjust or absurd oonclualoa. State ex rel. Eoaely v. Lee, 
5 s. w. ( 2d ) 83, 31g ~o. g'l&. 

It is apparent that the Legislature having alread7 
made provialon for the t r ansfer of the funds of the GraiJl 
Department, and what was to be transferred, it certaial7 
couldn't reasonably be said t hat the Session Act was intended 
to be applied to said depa.rtment. The Grain Department ia 
as much an exception to the Session Act as are tboae State 
agencies referred to where no provision for transfe r or tunda 
was needed at all. 

Let ua assume, however, tor the basis of argument, 
that some contusion does exist as to the intention ot the 
Legislature by adoption ot the Session Act. 

It is beyond contra41ct1on that Section 133&0 ia a 
special statu'• applying specially to a particular depart­
aent ot the State with provision as to the disposition ot 
its funds a t the end of a biennium, special and pecouliar 
to itself, and totall7 unlike the provision ot any other 
State agenc7. On the otller hand, it goes without contradic­
tion that the Session Act is a general law purporting to 
appl7 to all boards, bureaus, oommiaaioas, etc., of the State 
govermaea:t. 

In the case of State v. Imhoff, 238 S. r. 122, 1. c. 
125, the court in discussing when a special act will be held 
t o be excepted trom the provisions of a general act on tbe 
same subJect, said: 

"We bave said, not once, but a number of 
times, that.w.here there are two acts, aDd 
the provisions of one have special applica­
tion to a particular subJect and the ot her 
is general in ita terms, and if atandiDg 
alone would include the ~same matter and thua 
conflict with t he special act, then the .lat­
ter auat be construed as excepted out of the 
provision• of the general ac', and henoe not 
atteoted b7 the enac~ent ot the lat ter." 
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Thus, even asaum1ng that there was contusion between 
t he general and speoial law, the lat ter would be construed 
as an exception, and henoe the Gra.in Department not affeote4 
by the Session Aot. 

Laws of Missouri, 1933, Section 1, pqe •15, supra, 
further provides that an exception is made as to gifts, 
grants, etc., as follows: 

" * * * provided, that in the case of 
state educational institutions there ia 
excepted herefrom, gifts or trust tunda 
from whatever s~roe; appropriations, 
gitts or grants from the Feder-al Govern-
aent, private organizations and individuals• 
fUnds tor or from student activities, farm 
or housing activities, and other funds from 
vmioh the whole or some part thereof may be 
liable to be repaid to the person contribut­
i ng the same , and hospital feea; all of 
vlbich exce·pted fu.nds ahall be reported i n 
detail quarterly to the Governor and bienniall7 
to the General Assembly. " 

The argwsent might be presented that by reason ot the 
above exceptions, the Session Aot impliedly r epeals the statute. 
Howeyer, it has long been a rule of statutory construction that: 

"Repeals by implication are not f avored. 
It i s our duty to harmonize and preserve 
the whole body ot the l aw., when we ·can." 
Decker v . Delmer, 129 S. W. 936. 

Furthermore, implied repea:l, or repeal by necessaf'7 im­
plication doesn't ari se merely oy reason of conflict between 
a special and general l aw. SUch rule is illustrated in State 
v. Imhotf, supra , 1. c. 125, as follows: 

"In the absence of any words in the enact­
ment of s~ction 4944 declarator7 ot a leg1s­
la~ive purpose t o repeal all tor.mer ~eta 
prescribing the manner in which proposition• 
other than constitutional amencllleat.s are to 
be submitted to the people, the ettect, it any, 
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or the adoption of said section upon sec­
tion 13185 must be by implication; it being 
neeessary that t here be present in the later 
act suoh declarhtory words or some other 
equally cogent evidence ot a purpoae on tbe 
part ot the Legislature to repeal the earlier 
section in the adoption ot the later. Caaea 
illustrative ot the rule requiring such worda 
or the presence of such an i ntention are r ound 
i n the interpretation of acta prescribi.ng a 
form ot ballot in a particular case in an 
election tor the organization of a village, 
the establishment ot a higb school district, 
or the issuance ot bonda ot a county, in eaok 
ot which cases it was held that the acta ea­
pecially applicable thereto were not repealed 
by subaequent general lawa, which prescribed 
a form ot ballot other than that required bf 
the particular statute." 

It is to be noted that the exception• in the Sesaion 
Act refer to t he tees, tqnds, and moneys received by &nJ' 
departaent, board, etc., by virtue of: 

• * * • any law or ~ule or regula tion made in 
accordance wit h any law * * *·" 

The ttrat exception relates to tunds controlled by the 
Constitution, since no legislative act can supersede the 
conatitutlon. · 

The second excep,ioa relates to gifts , grants and truat 
tunda. Gifts and grants being voluntary contributions, and 
not arising by virtue ot "any law or rule or regulation aade 
in accordance with any law," it is obvious that this excep­
tion was included by the Legis lature so that no false con­
struction could be placed upon the Act by anyone who might 
deaire to include gifts, etc., as coming within the teraa 
"'twads, and monera• set forth in the Act. Thus , the Legis­
lature guarded against any such ·oontlaseaoy by expreaaly 
excluding tunAs that caae to a department by voluntary aotioa 
and not by law. 
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Another important rule of statutor7 constructioa 
1• illustrated in the ease ot State T. Fu1ks, 21& o. 1. c. 
62~ , wberein the court declares that: 

"'Where there is one statute dealing with 
a subject in general and comprehensive ter.ma 
and en other dealing w1 th a part ot the &Bile 
subJect in a more minute and definite way , 
the two should be read together and har­
monized, it possible, with a Tiew to giving 
etteot to a consistent legialatiTe policy; 
but to the extent ot aay Decess&rJ repugnancy 
between them, the special will prevail over 
the general statute." 

It is, therefore, reasonable to conclude that the 
Legislative intent in the Session Act , if it was intended 
at all to eoTer the Grain Department therein., was to appl.J' it 
to that part of the Grain Department ' s funds t or which trana­
fer had been provided • to-wit, the unexpended balance or 
remainder ot tuDds in excess ot 30,ooo. oo. 

To construe the Session Act a ccordingly is to harmonize 
it with the statute, which the law declares should be done, lf 
possible. Mo.ifeatly. it is not only possible here, out 
logical, it the first principles in statutor.r construction are 
to be adhered to in giving the benefit or the doul)t to haraoJliz­
ing the law rather than repugnancy. 

'!he strongest point tha t .might be presented here aa 
to poaaible conflict between the Session Aot and the statute 
ia that the one or earlier aw expr~ssl7 providill$ tor trans­
fer ot the Grain Department' s funds in excess ot 130 ,000.00, 
might be assumed , by reason ot the latter, or Session Act, to 
have been intended by the Legislature to be transferred alone 
with the excess. 

The case of State ex rel. Kellog v. Treasurer, •1 ¥o. 
16, is peculiarly applicable to the situation here. In that 
oase the Legislature by an Act in 1863 created a special tun4 
called the WUnion ¥~11tary Fund," consisting or a ll the moner 
derived from the Unite~ States in connection with the State's 

, 
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expense ari s i ng out ot the CiTil War . By the Act ot 186~ i t 
was provided t hat such fund be devoted to the above purpos es . 
By t he ~at ot 1867 t he Legislature provided t hat the money 
r ecei ved , or to be received f rom t he United St ates Government 
should firs t be devoted to other 1 urposes than t he payment ot 
war expenses. 

The def endant treasurer el ect ed to s tand on t he l atter 
Act and declined to pay military bonds , which constitut ed war 
expense , on t he a ssumption that the latter Act was in conflict 
with the fo rmer a ct , and hence the latt er Act pr evailed. 

In the instant case the Legi s l a t ure by statut e cr eated 
a specia l fund called t he "Grain Inspection and Weighing Fund" 
cons i s ting of f ees or recei pts r eceived from inspecting and 
weighing grai n , c..nd provi ded that al l such fees should be de­
voted t o the expenses or operat i on , s&ve and except the excess 
over ~30,000 . 00 remai ni ng in eaid f und , which excess only waa 
to be t ransf er r ed to gener al revenue ~ 

So far a s the above outl ine of f act.s is concerned , t he 
two oases ar e closel y a l ike in pri nci ple a s to f acts , and 
presumably one could take a l i ke positi on in tha instant case 
as the defendant i n the Kellog case , and urge "impli ed r epeal" 
on the assumption that the Legislature intended by t r.e cession 
Act to transfer the $30 , 000. 00, whereas t he statut e r eserved 
i t in the Grain Fund. 

In the Kellog case , the co~t consi dered t he defendant's 
position that all of the fund should be devoted to the school 
purpos es , and the balance left , if any , to mi litary bonds in 
derogation of t he provisions of t he earli er act , hel d to t he con­
t rar y by harmoni zing the t~~ acts and thereby removing the ap~ 
par ent conflict. The court 1n its holding construed the second 
Act to mean t hat t he bonds should be f i rst pai d in accordance 
with the forme r l aw and t hat t h e lat ter Act dealt only with the 

' excesa of the funds remai ning . 

So i n the i nstant case the t wo l aws can and should be 
harmonized to the end that the Sess i on ot wasn ' t intended t o 
deal with the $30 , 000. 00 already made a part of the Grain Fund 
by sta tut e , or former l aw, but only with the excess of t he tunda 
oTer and above such amount . 
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The language or the court as to statutory oonstruatlon 
in the Kellog case, supra , is particularlJ applicable, 1 . c. 25: 

"The r ule ot const ruo•ioa which has been 
laid down on unquestionable .authority, aa 
applicable to a case ot this kind, is, that 

. ' when the mind or the legislator has be~n 
turfted to the d.etails ot the subject, and he 
has acted upon it, a subsequent statute in 
general terms, or touching the subject in a 
general manner , and not expressly contradict­
ing the original act, shall not be considered as 
intended to atteot the more particular or posi­
tive previous proviaion, unless it is absolutely 
necessary to give the l atter act such a ooa­
s t ruction in order thai ita words shall have any 
meaning at all' - Sedgw. on Stat . & Const. Law, 
123. 'rhe law does not tavor a r epeal by impli­
cation unless the repugnance be quite plain; 
and two seemingly repugnant s t atutes should, 
it possi ble , have such construction, that the 
latter may not be a repeal ot the former by ~­
plication- Dwar . on Stat. 553. " 

CONCWSION 

In view of the for egoi ng , we are of the opinion that 
the &1enn1um of 1Q37-1938 having ended, the State Treasurer 
is entitled t o transfer and pl ace to the credit of the 
ordinary rev~nue f und only t hat part of the Grain Inspection 
~und , under Section 13360, R. s. Mo. li2i , whi~ is in excesa 
ot $3o.ooo.oo. 

Respectfully submitted 

MAX WASSERMAN 

APPROVED : 
Assistant Attorner General 

t. i. f l rt:OR 
(Acting) Attorney General 
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