
NOTARY PUBLIC: When bond becomes insufficient! county 
clerk or circuit clerk of St . Louis 
may order new bond and forfeit his 
office if order is not complied with. 

May 26 , 1939 

Honorable Dwignt Brown 
Secret ary of Sta te 
Jefferson City, Mi s souri 

Dear Sir: 

date 
We are in recei~t of your optnion request 

of May 24th, 1939,f which reads as f oJfl.ows: 

~e desire an opi nion f rom your 
office on the above caption, 
relative to the statue of notary 
co~ssion where t he court has 
relieved the surety company of 
liability on the bond covering 
the Geor ge J . Schlueter notary 
public commi ssion . 

"Some days ago we r e ceived f r om 
the a t t om eye, Leahy, Walther, 
Hecker & Ely, a cert ified copy of 
the Court Order in t he Circui t 
Court of the City of St. Louis, 
April t erm, 1939, 1n which the 
petitione r, t he Fidelity ~ Deposit 
Company of Maryl and , sought to be 
rel Le ved of further liability on the 
notary bond of Geor ge J . SChlueter , 
because of non-payment of premium 
due on the bond . 

" ':.e i mmediately notified Mr. George 
J . Schlueter, 2ll7a s . 11th St . , 
St. Louis , Mi ssouri , that we were 

under 
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lows: 

1n receipt of the copy of the Court 
Order and ask tha t he obtain a new 
bond or return the Commission to H. 
Sam Priest , Clerk of the Circuit 
Court, for oancellation. A copy of 
this letter was also mailed to Mr. 
Pri est . 

"Today we are i n receipt o~ a reply 
from Mr. Priest , a part of whiab we 
quote1 t 

"'I can only sJggest that your office 
direct Mr . Schlueter to furnish a new 
bond, or that his co~ssion be return­
ed and cancelled. ' 

"This matter has been referred to the 
Governor's office without any official 
action. 

"Will you kindly advise at your earliest 
convenience the proper procedure in this 
case . • 

Section 11738 , R. s . Missouri 1939, reads as fol-

"The governor &hall appoint and com­
mission 1n each eounty and inoorporated 
city i n this state, as occa sion may 
require, a notary public or -notaries 
public~ who may perform all the dutie s 
of suCh of fice in the county for which 
suCh notary is appointed and in adjoin­
ing counties. Each such notary shall 
hold office for four years , but no 
person shall be appointed who has not 
attained the age of t wenty-one years , 
and who is not a citizen o£ the United 
States and of thi s state . It shall be 
the duty of every such notary when he 
performs an official act outside his 
or her own county to state i n his or 
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her certificate t hat the county in 
which such act is performed adjoins 
the county within and for whi ch he 
was appointed and commiss i oned." 

It will be noticed under t his section that the 
power of appointment of a notary public is vested with 
the Governor and that t he term of appointment is for 
four years . • 

l ows: 
Section 11 742, R. s . Mis souri 1929, reads as fol-

I 
"Every notary, before entering upon 
the di s charge of t he duties of his 
office, shall take the oath of office , 
wh icn shall be indorsed on his com­
Bdssion, shall give bond to the state 
in t he sum of two thou~and dollars, 
except 1n counties of more than one 
hundred thousand inhabitants , 1n 
whi eh they shall give bond in the s um 
of five thousand dollars , with at l east 
two good and suff icient suretiei; to 
~atprov~~ t he clerk of t he countz 
'Cour (In the c£ ty of St. -wurs aucli . 
a~provay-shi!l e ~tEe clerk o~e 
c rouit court), Wh o colDililasiori; Oi£h 
and bond shi!l be filed and recorde4 
in the offi ce of said county clerk , 
and 1n the city of St . Louis in the 
office of t he circuit cler k . Said 
bond, after having been so r ecorded, 
shall b e £1led in the office o£ the 
secretary of atate , and may be sued 
on by any per son injured J but no suit 
shall be instituted against any suah 
notary or his sureties more than t hree 
years after such cause of •ction 
accrued. Sureties on the bond of any 
notart may be discha rged rrom all 
future liability on suCh of f icial bond, 



. 
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by petition ~ writing addres sed to 
the oounty court (in the city of St; 
Louis to the circuit court) • by con­
forming to the requirements , with the 
same r ights and remedi es as provided 
by sections 2944 to 2952, inc~usive~ 
of Chapter 16, R. s. 1929, relating t o 
sureties . " 

Under the above section the principal must have 
at l east two good and sufficient sureties approved by 
the clerk of the Circuit Court of St. Lou is, Missouri . 
Arter the approval has been made by the circuit c~erk, 
it is r e corded in his office and the original bond til ed 
1n the office of the Secr etary of State . 

According to your request the Fidelity and Deposit 
Company of Marylana bas been relieved and discharged as 
surety for the principal, George J . Schlueter, and at this 
time the bond does not have sufficient suretie s . The 
Fideli ty and Deposit Company of Maryland has been relieved 
and discharged as surety under Sections 2943 to 2950, in­
clusive, of t he Revised Statutes of Missouri 1929. These 
aections set out t he procedure under which the petitioner, 
Fidelity and Deposit Company of Maryland, was discharged 
aa surety on t he notarial bond of George J. Schlueter of 
St. Louis , Missouri . 

lows : 
Section 11743 ,. R. s . Mis souri 1929, reads as fol-

"on the written statement of ~l 
citizen, verified by oata, tha 
t he bond of any notary has become 
or ia suf ficient. said county clerk, 
and in the ci ty of St . Louie the 
circui t clerk, aha~ cite such notary 
to appear before ~, and to give a 
new and sufficient bond . It said 
clerk shall find his bond to be 
insuff icient , he shall order a new 
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bond to be given. and if such new 
and suf f icient bond shall not be 
given within ten days after said 
order such notary public shall 
forfeit his off ice. and t her eafter 
cease to exercise the powers and 
duties thereo~ . " 

The above statute is not ambi guous and under the 
true meaning of the language in t he section it specifically 
seta out the method of the forfeiture of off ice of a 
notary public . This section does ·not need any constructi on 
but is very plain and &hows the intention of the Legislature 
aa to the procedure to be used in the forfeiture of the 
office of a notary publ i c . 

59 c. J. , at page 961. seta out th e following s 

"In construing a sta tut e to give 
eff ect to the intent or purpose of 
the legislature, the objeot of the 
statute must be kept in mind, and 
suCh construction placed upon it aa 
will , if possible, effect ita pur-
pose, and render it valid, even 
though it be somewhat indefinite. 
To this end it should be given a 
reasonable or liber al construction ; 
and if susceptible of more than one 
construction . it must be given that 
which will best effect its purpoae 
rather than one whi ch would defeat 
it , even though such construction 
is not within the strict literal 
interpretation of the statute, and 
even though '..)oth are equally reason-
able. YJ.here there is no valid reason 
for one of two constructions, the one 
for which t he re is no reason should 
nQt be adopted. The legislature can• 
not be held to have intended something 
beyond its authority in order to quali-
fy the language it has used. " citing 
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Betz v. Columbia Telephone Co., 
(App .) 24 S. W. (2d) 224 . 

In Betz v. Columbia Telephone Co •• (App.) 24 S. W. 
(2d) 224 , the Court said: 

"To get at the true meaning of the 
language of t he statute the court 
must look at the whole purpose of 
the act, the law as it was before 
the enact ment, and the change in 
the law intended to be made." 

Although the above section set a out that any 
citizen may file an oath that the bond of a notary has 
become insuffi cient 1n that it does not contain the 
sufficient number of sureties, yet in view of Secti on 
11738• supra, which provides t he Governor make the appoint­
ment, he anould be t he most interested and delegate some­
one to file this oath in the office of the Circuit Clerk 
1n the Ci ty of St. Louis. It t hen becomes t h e duty of t he 
Circui t Cle rk of t he Gity of St . Louis to order a new bond 
to be given and uponmn-compliance with t hat order his 
of f ice s hould be forfe i ted. 

lows: 
Section 3953, R. s. Missouri 1929, r eads as fol-

"If any person shall take upon him­
self any office or publ ic trust in 
this state, and exercise any power 
to do any act appertaining to suCh 
office or trust, wi t hout a lawful 
appoi n tment or deputation, he shall, 
upon conviction. be adjudged guilty 
of a ~sdemeanor . " 

Under the above section a:fter the of:fice of notary 
public has been f orfeited by the Circuit Clerk of St. Louis, 
if George J . Schlueter should oontinue .to take a olmowledg­
ments he woul d be guilty of a misdemeanor. 
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CONCLUSI ON. 

In view of t he above authorities it is t he 
opinion of thi s department that anyone interested 1n t he 
forfeiture of the off i ce of notary public of George J . 
Schlueter may .file an affi d,a vit in the office of the 
Circuit Clerk of the City of St . Louis setting out t hat 
his bond is insufficien t for the reason that t he surety 
baa been relieved and discharged by the Ci r cuit Cour t 
of the City of St. Loui s . and after an order has been 
given by the Circuit Clerk of th e City of St. Louis to 
the notary public to give a more sufficient bond• then 
after ten days the circui t clerk shall forfeit his 
office as a notary publi c. 

It is fUrther the opini on of this department that 
after the ciroui t clerk bas forfeited the office of notary 
public. and he continues to take acknowledgment. under the 
forfei t ed commission he w.ould be gull ty of a misdemeanor 
under Section 3953• supra . · 

Respectfully submitted 

W. J . BURKE 
Assistant Attorney General 

APPROVED: 

TYRE w. BURTON 
( Acting ) Attorney Ueneral 

WJB: DA 


