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Dear Sirs 

FILL D 

/2 
This will aclrnowledge receipt of your letter 

of December 3~, 1938, enclosing a copy of t he last 
will of L. N. Hu f ft , deceased. It appears that you 
have been, or will be , asked to make an order per­
mitting the executrix to dispose of certain real 
estate. You ask, concerning this instrument , what 
estate is conveyed to the widow of deceased, and 
more particu~arly: May the widow (executrix ) dispose 
of the ·real estate with which testator died seised 
because it perhaps is not a good investment ? 

Her right to do this.-. of course, depends 
upon the title and powers vested i n her under t he 
ter.ma of t he will. Our opinion assumea that the 
widow has elected to take under t he will, and has 
not been discharged as executrix. 

Exclusive of formal matters t he will pro­
vides for the burial of testator and t he marki~ of 
his grave, t he cost of which "shall be considered 
as funeral expenses." 

The controversial features are contained 
in the third paragraph of t he will, which r eads : 
"And I direct that my funeral charges , t he expenses 
of administering on my estate, and all ~y j ust 
debts, be pai d out of my persopal estate , a nd i f 
that be insufficient, I expreesl y authorize my 
executrix hereinafter montioned to sell at public 
or private sale , the whole or such part of real 
estate, as may be sufficient for that purpose, 
first selling such property as she shall designate . 
And the remainder that is l eft , of whatever kind, 
to go to my beloved wif e Emma J. Hufft during her 
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natural life t~e. she to have entire control of 
the same., it consisting of real est ate , personal 
property, notes and accounts , so l ong a s she 
live~. and a f ter her death what is left to be 
·equally divided between" , t he persona and class 
named by testator. 

The fourth paragraph appoints t he widow 
executri x and authorizes her to c ompromise and, 
settle debts due testator's estat e i f s he deems 
it advantageou s to do so . 

Berore attempt ing to decide what powers 
a nd estat e are vested i n the widow (exe cutri x ), 
we must set forth some of t he general principles, 
that have been f ormulated by our courts , appli ca ole 
t o t he construction of wills . 

The leading principle i s lihat the intenti on 
of testator, if ascertainable , mus t be gi ven effect , 
and t h is intention 1a to be asce~tained from t he 
i natrument a s a whole. Stevenson v . Stearn, ~9 S''! 
(2d} 116, (Mo. Sup- ~ , and t hat r ul es of construct io~ 
only come into play v4Len there is doubt a s t o wh at 
t estator intended. Burrier v • .Jones• 92 S'7 (2d) 
885 (Mo. Sup.). · 

The i ntent of t he testator, as expressed 
in t he first sentence of paragraph three of t he 
will is clear and t here can be no doubt but what he 
desired his debts to be paid out of his personal 
estate f irst, but . i f that est ate be not ample to 
pay t he same he expressly authorized executri x 
to sell .such r eal estate a e she might choose to pay 
t he same . 

The d i f f iculty i s contained in t he second 
sentence of t his paragraph. I t is not so clear 
and unambiguous that no doubt can arise i n a 
reasonable mind as to what testat or meant . This 
doub t exist i ng we mus t apply rules of construction 
to a scerta in testator's intent. 

Ae we see 1 t. without resort to rules of 
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eonstruction. t his will may be susceptible to two 
meani.ngs. thesEt are& (1) That it vests a life 
estate in the widow with r .emainder .over in f ee to 
t he per sons and class namedJ and (2) that it vests 
a life e8tate in t he widow. with an unconditional 
right of disposal and remainder over i n fee to 
the persona and class named. 

If' our eonclusion is in t he fi rst t hen the 
widow {executrix) may not d ispose of' t !'lis real 
estate.. I f the latter, of eourse. our concl usion 
will be t he opposit e. 

We shall only deal with the r eal estate 
since that is all that is involved, or called for 
in your request. 

Due to t he ambiguities apparent in the 
second sentence of paragraph three of th~ will we 
must r esort to rulas of construction to ascertain 
testator's intent ., and will set forth one of these 
rules which ~ think is applicable. 

It is said that t he terms of one provision 
of a will "cannot be cut down or their meaning 
modified by subsequent worda not· clear and decisive" . 
Stevenson v·. Stearne, 29 SW (2d) l.c. llS (Mo., SUp.) 
(and casea cit&d). It will be n~te.d the court used 
the term "~t down or modif ied". By t h1a use we 
t hink it was t he eourt's intention, though we find 
no case so holding• to say that t he terms of one 
provision cannot be cut down or enlarged upon by 
subsequent words not clear and decisive. This t o 
us seems to be the reasonable meaning to ·oe applied 
because a modi f ication is merely an alteration and 
an alteration may be one of reduction or enl a r gement . 

In Chapman v. Chaplllt"ln* '77 SW ( 2d) l.. c . 90 
(Mo. Sup. ) t ho court had occasion to revi~w a number 
of cases which we think are illustrative of t he k i nd 
or estate t h is w11l vests in the wtdo~. The court 
reviewed these casea as followas 

"In Freeman v. tWxwell. 262 Mo. 13; 170 SW 
1150, t he will road,' I bequeath to her sole and 



• 

Ron. M. ~. ~own - 4- l/o/ 59 

separate use * * * the bal ance remaining af t er t he 
death of my said daughter to go ~o her surviving 
children share and share alike '. The court held 
that the dru g..'lt e r took a li f e estate . In lihat case 
a l ife estate was created by 1mplication~ because 
t he testator 9isposed of t he remai nder . 

" In Cross v. Hoc~. 149 Mo. 325• 50 SW 786, 
t he will r ead• 'pr ovided t hat the property here 
devised t o Sarah Cr oss be subject t o the t rust • care , 
and control of my son 'J.'urner Maddox• for her u se. t 
The will furtherprovided t hat i f she died witnout 
chl.ldren• then it should be divided among his other 
daughters" The court held that Sarah Cr os s took only 
a life eata~e by ~plication. 

" In Mace v . Hollenbeck (Yo• Sup. ) 175 SW 876 , 
87~ , t he will stat ed. ' I hereby g ive and oequeath 
to my bel oved wi f e * * * to be us ed f or her benefi t 
a nd assist ance i n whatever manner ehe chooses during 
her natural l i f e * * * t he r ema i nder t o Le divided ' 
equal l y bet ween the t estator 's a nd her hei rs . In 
t hat case the will specificall y creat ed a life estate 
in t he wife and a l so by i mplication because i t dis­
posed of t he remainder. " 

The court revi ews a number of other cases 
i n t his same ve in and to t he same effect and t nen 
said a 

"In t he case of Tisdale v. Prather , 210 
Mo. 402, loc. cit . 410 , 109 s.t 41,45., we saids ' It 
i s now well se t tled that a conveyance which ~onfers 
an absolute power of dis~ition create s a fee - simple 
es tate in~~e ~antie., 1 by deed• or in he devisee , 
i f by will. in the absence of. an expressed i ntenti on 
.!2_ devise .! 1i re estate onl J." ' ,.... · 1. 

In the ease of Presbyt eri an Orphanage of 
Mo . v. Fitterling~ 114 SW ( 2d ) 100• • 1007• a suit to 
se t eside cert a i n deeds~ Which necess i t ated construction 
of t he will under which t he g rantor i n said deeds ob­
t ained his t i t l e·. the will provided a "I g i ve , devis e 
and bequeath to m-, beloved brother * * * all. the reat ., 
* * ~ of my estate, r eal. personal or mixed , to have, 
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hold a nd enjo¥ the rents , issues and profits thereof 
with fu.l. l power to sell and dispose of the same * ;~ * 
and whatever portion of my estate may remain after 
the death of my a aid brother * ·:to ~ I give, devise and 
bequeath to t he" plaintiff i n that suit . The court 
held.as to this will, "that a devise limited to en joy­
ment of t he rents and pr ofits of l and, which is 
f ollowed by a devise of the premises, as t he t estator ' s 
property, after t he death of the devisee to whom he 
gave t-he r i ght to enjoy the rents and profi ts thereof, 
must be construed t o create a life esta~e i n such 
first devisee." 

:ft is cleru:• , under t he p:--1ncipl e s above 
announced that t he widow (executr i x) of testator Fufft 
has only a life estate i n said real estate . The wil l 
provides "and t he remainder t hat is left , ·c t hat i s 
after t he payment of j ust debts, funeral and administra­
tiv& expen.ses ) of whatever kind, to go to my beloved 
wife * ~ * during her natural life time , it- * ~ and 
after her death what is l eft to be equally d i vided 
between" the persons and class named. Similar terms 
and language in the above cases have been hel d to 
specif ically and also by 1mpl1cat1on to create only 
a life estate. In our opinion a life estate is all 
the widow has under t hi s will. Also the terms of 
t he will expressl y creating a life estate by the 
use of the expres sion •during her natural life" 
cannot be enlarged upon by other subsequent vague 
and indecisive expressions such a s a ppear i n t hi s 
will. 

vr.nether or not an uncondi tional r i ght of 
disposal i&S created under t his will., if at 811 , must 
be gleaned from t hese expreeaions. The will after 
ve sting a life eQtate L"l the widow provides . "sJ:J.o 
to have entir e control of t he" real and .pers onal 
estate, then further provides "what is l eft"- after 
t he widow's death shall go ~o certain named persons . 

In Owen v. Trial 258 SW 699 (Mo. Sup . ) , a 
ease i n wh1 ch it was contended t he use of the word 
"control" in a. d~ed conveying cert ai n land i~ W11i ch 
t he grantors retained "control" of t he lands un~i l 
t heir death. affected t he title conveyed, i t is saidc 
"Control means to •exercise a restraining or directi ng 
infl uence over; to r egul ,ate ' aa applied to physical 
property. It does not apply to the tit~e or est ate 
granted. " 
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In Ri ce v . · Fiel ds 232 SW 385 (Ky) the will 
read, •I desire to bequeath to my wife, * * * all 
my property b~th persor~l and real of whatsoever 
kind to be hel p and controlled by her and used by h er 
for any purpose she may see fit , during her natural 
life time and after her death I desire that .whatever 
ma7 remain o ~ my esta~e be distributed euqall y among 
my heirs . • The court in construing this will said: 
"The last part of this clause, •whatsoever may remain 
of mJ estate ', woul d seem to indicate that t he testator 
intended t he widow to con sume or dispose of a part or 
all of the estate, but t hi s no doubt had refe rence to 
t he personal property which was susceptible of des­
truction by use * * *·• The court then sets forth 
definitio~s · ot tne words "hol d , control and use" and 
says that from said definitions , "It will ~ * * readi ­
ly be observed that t he words employed by t he testator 
did not invest the widow with the power of disposition 
o:.t' t he· pr~perty eit her by sale or othe:rwi<ee * * {~ . " 

In Bramell v . Cole, 136 Mo. 201 t ne will r eads , 
"I will that all m:y just debts be paid at as early a 
da: as practicable , and the remainder that is ler·t, 
to go to my bel oved wife , * * * during ner-naturar-life­
time ; she to have t he entire control of the same , it 
consisting of t he follow~ng * * *( real and per sona l 
property) ~~- * *". After describing t he property the 
testator added: "to go to her , for her to have full 
control of the same a s long as she live s * * ~~- ~ 

It was contended in t hat eas e that a life 
estate was created i n t ne widow with ap unlimited 
right to d ispose of t he propert y, this becau se t he 
will gav6 the widow entire control of the property 
during her l ife and thit only whit is l eft at ner 
death went to the r emai1ders.---------

The court in dispos ing of t h is contenti on 
said, l . c . 212 , 21~: "By t he will in question t he 
testator not only devised to his wife real est ate , 
but he also bequeathed to her all money, cash, notes 
or bonds , and evidences of debt of every descri ption 
whatsoever . and aJ.so all his personal prop ... rty ' and 
e~fects of all kinds'. Persona l pr operty and effects 
beino thus distinguished from ooney. notes . bonds, 
etc., must have included such perishable property 
~s one would have in his res idence and upon the l and 
upon which he resided, and the words •what is left,' 
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as used i n the will, can apply t o such personal pr operty . 

" But does t he l anguage used a nd repeated in t h e 
will# t aat t he de;gisee shoul d have ' full control ' of 
t he property during her l ife strengthen t he coatent ion 
t hat a power of disposit_i on is to b e implied? We are 
of t he opinion t hat i t does not, but t:nat it nas rather 
t he contrary effect ~ 

" The intenti on of the testator t.nat ni s wife 
shoul d have the control of all t he· prO.t}ert y left by 
him is made prominent~ In the most car eful a 1d judicious 
mAnabement of an estate l ike. this ' losses are liable to 
occur·. By a devise over of ' what i s left' t ne testator 
evidentl y had in mi nd such possible l o sse s , ~~d did 
not intend that the lega t ee for l i f e should l> e c 'har ge ­
able wi th them. 

u · 
The or ·dinary meaning of the wor d 'control ' , 

when asserted of a person 1n .char ge of an e s t a t e # 1s 
t ha t he ha~ its management . I t might imply a power 
t o invest and r einvest• bu t does not impl y a power to 
dispose of t he e s tate i t se l f s o as t o de feat the right s 
of t hose enti t l ed t o its future use~ " 

A further exposition of t he effect of words 
in a will of simil ar import t o "what is l eft 11 on the 
right of a per son with a l i fe estate to d i ppose of 
t he prt;.pert y , appears in ,t.,oote v·. Sande rs, 72 Mo._ 616·, 
620 , whe re it is held such an expressi on does "not 
confer a p0wer of sa~e upon t he widmv'. " • 

Therefor e it is our opinion that under t h is 
w11l the widow ~ak~s only a life estat e i n the proper t y. 
That she is not authorized to se l l or dispose of the 
r eal propert y vest ed in her f or l ife·, either as bene~ 
f i ciary or executrix except as direct ed and that is to 
pay al l j ust deb t s ... f'u..;.1eral and admi nistration expenses 
if the personal estate be insufficient to pay the same . 

APPROVED: 

3". E. TAYLOR 
(Acting ) Attorney General 

LLBt rw 

Respectfully submitted , 

T. W. BURTON 
Assistant Attorney Gener al 
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