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GAME AND FISH: 1 A club is not a commercial e stabl ishment 

within the meaning of Section 8285 Laws 
of Missouri~ 1951 . 

September 14• 1939 

Hon . I . T. Bode, Director 
Conservation Commiaaion 
Jef£eraon City, Missouri 

Dear Sir: 
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We are in receipt of your r equest for an opinion 

under date of September 11th, 1939, wh ich reads aa 
f ollowaz 

•tn certain instances, the en~orcement ot 
'Section 8285- Regulating aale, atorage and 
seni.ng game -- exception -- penalty• hinges 
upon an interpretation or the ter.a ' commercial 
eatabliabaent' • The Proaeouting Attorney or 
St. Louis City baa declined to file againat 
a party until ad•1aed by your office that 
t he accused operate• a •commercial establish­
ment• within the intent of Section 8285 (1931 
Lawa pp 225•226)-

"A group of individuals operatea and ma1ntaina 
a club house where meal•• lodginga and other 
facilitiea are furnished, at a price to me~ 
bers and their gueats. Many or the members 
do not reaide at t he club hous e and visit 
there only oocaaiona~ly. Each member ia not 
onlJ obligated to pay a atated memberahip 
f••• but he is alao expected to pay for 
personal aerYicea · received. In addition, 
he m&J' be subjected to aaaessli&enta to liqui­
date &nJ oper-ating deficit. 1~ ~Y therefore 
be asawa.ad that the memberahip expect• the 
organisation to be aelr-suatain1ng and with 
a min~ or •••esamenta. 
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Hon. I . T. Bode (2) 

DSeotion 8286, as you know, forbids storing or 
serving game 'in any co~ssion house , cold 
storage house or commercial establishment, 
in this atate• etc. Could it be aucceaafully 
contended that the club is a commercial estab­
lishment in its relation to visiting members, 
while for resident members, it is a home and 
not a commercial establiahment? rr such a 
reasoning is well founded, then can the cl ub 
be prosecuted for the storage of game in vio­
lation of Section 8285, without showing t hat 
auch game was owned by a non-resident member?" 

Section 8285, Laws of Yisa~uti, 1951, reada as 
follow•• 1 

1 
8 AnJ person, firm or corpo~ation, who shall, 
at any ttme of the year ba~t~r, sell or offer 
for sale, or who shall store' or serYe in any 
commission house, cold storage house or com­
mercial establishment, in this atat e, either 
under the name used in this article, or under 
anr other name or guise whatever, any animal 
or bird protected i n this article, unleaa . the 
same be rut-bearing animals, lawfull'J taken 
aball be punished by a fine of not less than 
fifty dollars ( $50.00) nor more than one 
bundred dollars ( 100.00), and an additional 
fine of five dollars ($6.00) for every bird 
or animal or part of every b1rd or animal 
bartered, aold or offered for sale, atored 
or served& Provided, that nothing in thia 
section shall be construed to apply to the 
pelts or parts of fUr-bearing antmala law­
fully taken, or as otberwiaet provided for 
taxidermiata, or scientific •peclmens in t h is 
articles Provided, nothink !n t his section 
shall be eonatrued to proh!bit t he etoring, 
and serving, in any eating establishment, of 
deer and elk. raised 1n captivity, as provided 
for 1n aection 83lo.• 
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In Stat e ex rel. Kansas City Power & Light Co., 
v. Smith, State Auditor, 111 s. w. 2d 513, 1. c. 515-
the court eaida 

"The ord inarily accepted uae or the phrase 
•commercial establishment' denotes a place 
where commoditiea are exchanged, bought, 
or sold- * * * " 

In the ordinary case or a restaurant , ror example - where 
t he dominant purpose or the conduct of the establishment 
ia the buying and eelliDg to patrons, ther e would seem 
to be no difficulty in applying t he above, and we could 
say that the buainesa ia a "commercial establishment" 
withi.n the meaning of the court's words. But in t he 
case of a club conducted as the one eet out in your 
request, the prtme purpose of t he organiaation is not 
the buying and selling of commodi ties , but is t he 
pleasure and convenience of ita members . The sale of 
meals to members ia at moat mere l y ancillary to t he 
main purpose of t he club. 

In 12 C. J. s. so•, it ie eaida 

"Used adjectivally, buaineae baa been held 
aynonamoualy with commercial." 

The word "buaineaa"· ia defined by \1ebeter aa "that which 
occupies the time, attention or labor of men tor the 
purpose or protit or improvement." 

Aa we understand your statement of facta , the club 
you mention ia in no sense run for profit, but ia con­
ducted on a strictly non-profit basis. Aa you point 
out in your .requeat, it may be aaeumed that the member­
ship expecta the c lub to be aelt-suata1ning. Regardless 
ot whether the member a make the club house their home, 
or visit it only occasionally, the very ~portant element 
of expectation of profit to be derived trom the conduct 
of t he club ia lacking . 
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The court 1n Female Orphan Society v . Board ot 
Aaaeaaora, et al. 3~ So. 592, said& 

"The propertJ 1n question ia no part of t he 
asylum proper but is commercial property; 
that ia · property leased out for revenue . " 

The above aeema to further carry out the idea t hat t he 
words "commercial eatabliabment~ 1n Section 8286 Lawa 
o~ Y1saour1. 1931• would refer to a profit seeking 
undertaking. 

CONCLUSI ON 

It 1a therefore .t he opi n i on of t his department that 
the club you deacribe 1n your request ia not a co~rcial 
establishment w1th1n the meaning or Section 8285, Lawa 
of Kiaaour1. 1931, either in ita relation to visiting 
or resident members . 

Respectfully submitted, 

W. J . BURKE 
.Aaaiatant Atto.rney- Oenera1 

APPROVFD& 

I. E. TAYLOR 
(Acting ) Attorne,--General 
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